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EXECUTIVE SUMMARY 


A. Introduction 


The National Endowment for the Arts (NEA) retained Economists 
Incorporated to evaluate the economic feasibility of a copyright extension 
program to finance a trust fund for NEA. Our analysis includes three com- 
ponents: (1) an economic framework to evaluate copyright extensions; (2) a 
lower-bound estimate of the government revenue generated from copy- 
righted works that would be affected by a copyright extension program; and 
(3) a description of the administrative and compliance costs of the program. 
This report presents our findings. , 


B. An Economic Framework to Evaluate Copyright Extension - 
1. Creativity as a public good 


The policy arguments that support federal funding of the arts are 
both economic and non-economic in nature.! The economic arguments for 
public funding of the arts, which are the only ones addressed in this report, 
stem largely from the nature of creativity as a public good. Because it is 
costly to exclude consumers from some forms of creativity, creators often 
find it difficult privately to recoup their initial investment. As a result, it 
can be argued that there may be private underinvestment in new creativity. 
However, because the public at large benefits from expressions of creativity, 
governments have sought to encourage creativity in two ways: (1) by grant- 
ing copyright protection to creators of art, and (2) by investing public funds 


in the generation and dissemination of new art. 


1 a i ents that have been used to support 
F le of the non-economic argum ave us pp 
public funding SP the arts, See: “Standards for Federal Funding of the Arts: Free 

Expression and Political Control,” Note, Harvard Law Review, Volume 103, June 


1990, Number 8, at 1970-71. 
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Public funds for the arts have typically come from general revenue 
sources because it is difficult to capture through market mechanisrns— 
such as user fees—the public's valuation of creativity. Through a copyright 
extension program, the Federal government could raise revenues that cap- 
ture part of the private value of extending copyrights beyond the current 75- 
year term. These revenues would still not reflect the full value of copyright 
for these works to consumers. Moreover, the revenues derived from copy- 
right extension would also fall far short of the total value of copyrights for 
works not under the extension program. Nevertheless, because this valua- 
tion of creativity would reasonably have gone towards greater creativity, if 
creators had been able to capture it, it is economically logical to direct this 
new revenue towards part of the public investment in new creativity. 


2. Value of works under copyright protection 


Traditionally, economists have described the economic basis for copy- 
right protection as a tradeoff between providing a financial incentive for in- 
dividuals to invest in creative works and allowing consumers broad access 
to copy those works at low cost. Without copyright protection, relatively few 
creative works would be generated. Once a work enters the public domain, 


consumers enjoy free access to copy the work. 


The tradeoff for copyright protection, however, is not merely that cre- 
ators benefit from protection at the expense of consumers. Consumers also 
benefit in many ways from having works under copyright protection. First, 
consumers benefit from the management of creative works by copyright 
owners and their agents. Many of the investments made by publishers and 
distributors are more likely for works under copyright protection than for 
works in the public domain. These investments include storage, publicity, 
and distribution. Consumers may choose among countless copyrighted 
creative works to enjoy. The selection among these works is aided by infor- 
mation and easy availability of works under copyright protection. 


Second, copyright owners me: also make available to consumers 
quality copies at a lower price than would be possible if a work were in the 
public domain. For example, for some works, the publication of a hard- 
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bound copy of the reissue of a book might be possible with copyright protec- 
tion, but would not be profitable if the work were in the public domain. 
Third, copyright owners may manage and develop derivative works from 
copyrighted material enjoyed by consumers more effectively than if the 
work were in the public domain. 


Finally, consumers demand and enjoy copyrighted works as much if 
not more than works in the public domain, and the basis for that preference 
cannot be entirely explained by the currency of copyrighted works. For all 
media covered by copyright laws, consumers appear to spend far more on 
copyrighted works than on public domain works. Public domain works do 
not dominate copyrighted works in any area, and with few exceptions there 
is not a long queue of consumers waiting for works to enter the public do- 
main. 


Copyright protection also has substantial value to related parties and 
agents of a creator. Creative works are rarely conceived, developed, dis- 
tributed, and managed entirely by a single creator. The creation of books, 
music, movies, plays, and other creative works involves a wide range of in- 
terested parties and agents: publishers, studios, distributors, copyright col- 
lectives, and many others. Copyright protection over long periods of time is 
arguably more important to these parties than to the original creator. 
Publishers and studios invest in a broad portfolio of works with different 
likelihoods of success and different risk characteristics. Copyright terms 
affect the payback periods for these corporations with interests in a work. 
The shorter the term, the shorter the payback period and the smaller the 
likelihood that these interested parties will invest in a new work, particu- 
larly an otherwise risky one. Longer terms extend the payback period and 
increase the interests of investors. Consequently, shorter copyright terms 
mean that fewer works would be created, and those that are created would 


be less profitable. 


3. Transferring works from copyright protection to the public 


domain 


The transfer of works from copyright protection to the public domain 
is determined by the copyright term. Works created before 1978 have a max- 
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imum copyright term of 75 years. Because their term is dependent on the 
lifespan of the creator, works created after 1978 will enter the public domain 


50 years after the death of the creator. 


The extension of copyright terms for the benefit of NEA would not de- 
prive the creator or current copyright holder of any rights or revenues to 
which he currently is entitled. There is no exact theoretical length of a 
copyright term. Under current law, the economic basis for extending copy- 
right terms would depend more on the benefits to consumers and parties 
with interest in the copyright than on direct benefits to creators. Extending 
terms would not affect the creation of past works, and certainly would not 


retard creation of new works. 


The transfer of works from copyright protection to the public domain 
involves valuable assets and rights under the control of the Federal govern- 
ment. The value of a copyright is value that was created by the Federal gov- 
ernment pursuant to the Constitution, Article I, Sec. 8. The Federal gov- 
ernment can choose to manage the value of creative work assets in either — 
the public or private domain, or-bc-h. On the one hand, copyrights, even on 
older works, can be valuable assets. However, the value of the copyright ef- 
fectively becomes zero when the copyright expires. The value of a copyright 
can be increased or reduced by extending or contracting its term. The ex- 
tension of a copyright term by the government is effectively a windfall to the 
copyright holder. On the other hand, the transfer of copyrighted works to 
the public domain on the expiration of the copyright term is a windfall to 
those with public domain interests. . 


4, Raising revenues from copyrights 


Whether or not consumers benefit more from a specific work being in 
the public domain or under copyright protection depends on many factors 
that may vary by work. Consumers, however, benefit generally from the 
creation of new works. By capturing some of the value of creativity through 
commissions from a copyright extension program, the Federal government 
can effectively channel some of the value of past creativity into the genera- 


tion of new creati+*7. 
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Certain methods of raising revenues from copyrights would be ex- 
tremely harmful to the process of generating creative works and should be 
avoided. Plans that would either tax income from copyrighted works during 
their current 75-year term or would reduce the 75-year term would have a 
chilling effect on creators, parties with an interest in current copyrighted 
works, and on the creation of new copyrighted works. Creators depend on 
the copyright protection, particularly in the earlier years of the copyright 
term, to recover their costs of creation. Publishers, studios, distributors, 
and others depend on the existing terms to recover earlier investments in 
works and to balance their portfolio of works. Any reduction in copyright 
revenue during the current 75 year term would discourage creators directly 
from generating new works and would discourage related parties from in- 
vesting in creative works. 


By contrast, copyright extension would be a lump-sum benefit to 
copyright holders. A copyright extension would not involve taking an asset 
currently held by anyone. (Works scheduled to enter the public domain have 
only potential value to those expecting to exploit them.) The government can 
raise revenue by extending copyright terms and then collecting a commis- 
sion from copyright holders for part of the value of the extended term. 
Government revenue raised in this manner would not be harmful because 
it would not affect the behavior of creators or related parties for current or 
future creative works. Moreover, it would be capturing some of the con- 
sumer value of creativity. os 


Similarly, it would not be harmful to tax the usage of works in the 
public domain. Because it would be extremely costly to target and identify 
this benefit distributed among a wide range of consumers, the government 
does not collect any revenue from consumers who benefit from this wind- 


fall. 


The linkage between capturing the value that consumers place on 
copies of existing works and investment in new creative works is quite 
clear. The revenues for an NEA trust fund from a copyright extension pro- 
gram would be capturing part of consumers’ willingness to pay for those 
existing creative works that have already compensated creators as much as 
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possible under current law. The NEA would then reinvest those funds in 
the generation of new creative works. ~ 


C. Programs to Extend Copyright Protection — 


In this study, we consider three different methods of extending copy- 
right terms and financing an NEA trust fund: 


e An auction of all expiring copyrights for a ten-year extension 
with all proceeds going to the trust fund. 


. An extension of the copyright term for a period—say ten 
years—during which copyright holders would pay the trust 
fund a commission on all royalty income; 


° An extension of the copyright term for a period during which 
copyright holders would pay the trust fund a commission on 


all copyright-related income; 


1. An auction of copyright extensions has the potential to raise 
significant revenues at relatively little costs. 


An auction of copyright extensions could capture a large part of the 
value of creativity, that otherwise would enter the public domain. 
Individuals and firms inte-ested in receiving the royalty and other income 
from a copyright simply would bid for the right. The individual or firm that 
valued the right the most would obtain the right, the NEA trust fund would 
receive the proceeds from the bid. The costs of administering such an auc- 
tion would vary, but would likely be significantly less than the revenue that 
could be generated. 


2. A trust fund financed by royalty payments during a copyright 
extension would not likely raise substantial revenue. 


All royalties from copyrighted works during an extension could not 
plausibly be channeled to a trust fund. In order that copyright holders 
would retain an incentive to protect their works from infringement, some 
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portion of royalties and income from works must be retained by the owners. 
The cost of monitoring and enforcing royalty payments to finance a trust 
fund would be large both because no government agency currently monitors 


copyright royalty payments and because these payments are widely dis- | 


persed among a large number of individuals and corporations. Moreover, 
copyright owners could potentially avoid royalty contributions to a trust 
fund by redesignating income as license fees or forms of income other than 
royalties. 


3. A trust fund financed from all income from copyrighted works 
during an extension program would not likely raise substan- 


tial revenue. 


This program would be similar to the program above but would raise 
revenue from a broader base and would avoid incentives that copyright 
holders would have to shift income from royalties to other forms. Copyright 
holders, however, would still have an incentive to shift income from copy- 


righted works to other forms of income. Moreover, the costs of administer- 


ing such a program would be enormous. The Internal Revenue Service 
would have to develop new tax forms and hire additional personnel to ad- 
minister the program. The administrative costs would likely be greater 
than any potential revenue, particularly during the initial years of the pro- 


gram. 


D. Revenue Estimates 


The exact revenues and costs associated with a copyright extension 
program depend on many factors such as: the length of the term of exten- 
sion; who will receive the copyright extension; compensation for current 
copyright holders; structure of trust fund; and method of collecting rev- 
enues. For any given combination of these factors, it is difficult to estimate 
exactly the revenues that an NEA trust fund could generate because copy- 
right income and royalties are proprietary information, and no government 
agencies monitors such values. Estimates of revenue streams and costs as- 
sociated with an NEA trust are therefore necessarily impressionistic. - 
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Nonetheless, for works created in 1917, renewed in 1945, and enter- 
ing the public domain in 1992, we estimate that an auction of 10-year copy- 
right extensions reasonably could be expected to generate $3.0-$4.5 million 
as a lower bound. Similarly, for works created in 1927, renewed in 1955, and 
entering the public domain in 2002, we estimate that an auction of 10-year 
copyright extensions could reasonably be expected to generate $22-$24 mil- 
lion, as a lower bound. These estimates are based on the present discounted 
value of royalty streams and publisher profits for a sample of works for 
which royalty information is available. Income information from derivative 
works is not available, and income from derivative works certainly would 


increase the value of works at auction. 


The increase in the value of copyrighted works created between 1917 
and 1927 is substantial. Part of the increase in value represents an increase 
in the number of works, but mostly the increase reflects an increase in 
value per work. Although estimates of royalty values from these two years 
should not be used for exact interpolation or extrapolation to other years, 
the general upward trend in the value of copyrighted works seems almost 
certain to hold. The value of copyrighted works in later years may increase 
substantially as talking movies were intraduced and became more com- 


. 
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E. Organization 

The remainder of this report consists of eight sections. Section I pro- 
vides an overview of <opyright laws and trends. Section II presents the eco- 
nomic basis for copyrights. Section III presents various options for a copy- 
right extension program. Section IV examines administrative and compli- 
ance costs for a copyright extension program. Section V reviews the works 
that will be entering the public domain in 1992 and in 2002. Section VI de- 
scribes how to measure the value of a copyright. Section VII presents the 
value of works affected by a copyright extension program assuming an auc- 
tion of ten-year extension rights in 1992 a’ 2002. 
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L OVERVIEW OF COPYRIGHT LAWS AND TRENDS 


A. Copyright Laws of the United States 


Copyright is a “form of protection provided by the laws of the United 
States to the authors of ‘original works of authorship’ including literary, 
dramatic, musical, artistic, and certain other intellectual works.”2 
Copyright owners have the exclusive right to do and to authorize others to 
do the following: 


° To reproduce the copyrighted work in copies or phonorecords; 
° To prepare derivative works based upon the copyrighted work; 


° To distribute copies or phonorecords of the copyrighted work to 
the public by sale or other transfer of ownership, or by rental, 


lease or lending; 


° To perform the copyrighted work publicly, in the case of liter- 
ary, musical, dramatic, and choreographic works, pan- 
tomines, and motion pictures and other audiovisual works; 


and 
° To display the copyrighted work publicly, in the case of literary, 
musical, dramatic, and choreographic works, pantomines, 


and pictorial, graphic, or sculptural works, including the in- 
dividual images of a motion picture or other audiovisual work. 


The categories listed above are interpreted quite broadly by the 
Copyright Office. Computer programs and most ‘compilations’, for exam- 


2 Copyright Office, Library of Congress, Circular 1, Copyright Basics, 1989-262- 
309/22, Washington D.C., October 1989, page 2. 


3 Id. 
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ple, “are registrable as ‘literary works’ while maps and architectural plans 
are registrable as ‘pictorial, graphic, and sculptural works.” 4 


Physical ownership of a book, manuscript or any other copy of the 
work does not give the possessor copyrights to the work. Transfer of owner- 
ship of any material object that embodies a protected work does not of itself 


convey any copyrights. 


Copyright protection is granted when an original work or authorship 
is fixed in tangible expression. It is important to note that copyrights protect 
expressions of ideas rather than ideas themselves. For this reason, proce- 
dures, methods, systems, concepts etc. cannot be protected under U.S. 
copyright laws although they may be entitled to protection under U.S. 
patent or trade secret laws. In additicn, titles, names, short phrases and 
slogans and familiar symbols or designs cannot be protected under copy- 
right law. 5 


Under current law, no publication or registration or other action of 
the Copyright Office is required to secure copyright. 6 Copyright is secured 
automatically when the work is fixed in a copy or phonorecord for the first 
time. Nevertheless, the regictration of an original work with the Copyright 
Office provides authors with several advantages. Registration establishes a 
public record of the copyright claim and it is required before any infringe- 
ment suit can be filed in court. 


4 Id., page 3. 


5 However, labels for popular consumer products have been afforded copyright 
protection. See later sections of th:s report that describe copyrights for well-known 
labels such as “Pep-O-Mint” and “Wint-O-Green” Lifesaver candies. 


6 Before 1978, statutory copyright was generally secured by the act of publication with 
notice of copyright, assuming compliance with other relevant statutory conditions. 
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B. _ Period of Protection and Copyright Renewal 


The period over which copyright protection can be granted differs for 
works of different vintage. Under the law in effect before 1978, copyright 
protection was granted in two successive terms of 28 years each. Copyrights 
could be renewed in the last (28th) year of the first term. 


The Copyright Act of 1976 altered renewal periods for older works 
and eliminated all renewal requirements for works created after January 
1, 1978. The changes resulting from the Act can be summarized as follows: 


° Works originally copyrighted before 1950 and renewed before 
1978 were given longer copyright terms. Copyrights for these 
renewed works were extended to last a total of 75 years (a first 
term of 28 years plus a renewal term of 47 years). 


° Works originally copyrighted between January 1, 1950 and 
December 31, 1977 were also given longer terms. Copyrights for 
these first term works were extended to last a total of 75 years 
provided that a valid registration renewal is made at the 
proper time. 


e Works created after January 1, 1978 were given copyrights last- 
ing for the author's life plus an additional 50 years after the 
author's death. This “life-plus-fifty” system is already in effect 
in most other countries that protect intellectual property. No 
renewal is required. 


For a select number of copyrighted works, the second term of protec- 
tion had already been extended beyond 28 years by special legislation in 
Congress. 


C. Trends in Copyright Registrations 


The number of works whose copyrights have been registered with the 
Copyright Office has grown dramatically in this century and particularly 
over the last 50 years. In 1917, 112,561 works were registered with the 
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Copyright or Patent Office. 7 By 1945, 28 years later, the number of copyright 
registrations had risen to 178,848, an increase of only 59 percent. However, 
over the next twenty-eight years, registrations increased to 353,648 in 1973, 
an increase of 98 percent. 8 By 1989, 611,328 copyrights were registered with 
the Copyright Office. 


There are numerous reasons why copyright registrations have risen 
so dramatically in recent years. These include growth in the U.S. popula- 
tion and economy; the tremendous growth in the U.S. media industries, 
both in America and in overseas markets; the development of wholly new 
media such as television and compact disks, in which copyrighted works 
can be performed or distributed; and the expansion of copyright protection 
to completely new technologies such as computer programs. ; 


While a comprehensive examination of the causes of growth in copy- 
right registrations is beyond the scope of this study, the fact of this growth is 
nevertheless important. All else equal, growth in copyright registrations 
ultimately translates into growth in the potential revenues that can be 
derived through a copyright extension program. For this reason, the level of 
income produced by copyright extension in the short run will almost cer- 
tainly be dwarfed by income streams generated in coming decades. 


7 Until 1941, copyrights for Labels and Prints were registered with the Patent Office. 


Source: Annual Report of the Register of Copyrights, 1989, pages 46-47. 
8 Id. 
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Il. THE ECONOMICS OF COPYRIGHTS 


As an academic discipline, economics provides a framework to ex- 
amine and explain the production and allocation of goods and services. The 
economics of copyrights provides a basis for examining the markets for 
creative works under current law and the likely effects of different copy- 
right extension programs.9 More specifically, the economics of copyrights 
can address the following questions: 


° Why is creativity different from other goods and services in an 


economy? 
° Why are creative works granted copyrights? 


° What advantages are there for having copyrights privately 
held? 


° What considerations are there in transferring creative works 
from copyright protection to the public domain? 


e Can the Federal government raise revenue efficiently from 
creative works? 


® Can revenue from copyrights support the generation of cre- 
ative works? 


° What is the efficient allocation of the ownership of copyrights? 


9 Although economists have long recognized the econemic basis for copyrights, 
remarkably little academic research specifically addresses the economics of 
copyrights. See W.M. Landes and R.A. Posner, “An Economic Analysis of 
Copyright Law,” Journal of Legal Studies, vol. 48, 1989, at 325-363. They 
specifically note this absence of research. The economics of creative works covered 
by copyrights are far different from those of most other goods and:services. 
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Answers to these questions are valuable in designing a copyright extension 
program. The remainder of this section addresses each of these questions 
in turn. 


A. Why is Creativity Different from Other Goods and Services in an 
Economy? 


Governments around the world provide public support for invest- 
ments in new creativity. The economic basis for these public expenditures 
is the nature of creativity as a public good. The generation of creative work 
is costly and requires substantial investments by talented creators and re- 
lated parties. Because it is costly to exclude people from enjoying some ex- 
pressions and reproductions of creativity, creators often find it difficult pri- 
vately to recoup their initial investment in creativity. It is difficult to cap- 
ture fully the value of creativity to the public, and there may be private un- 
derinvestment in new creativity. However, because the public at large bene- 
fits from expressions of creativity, and because the cost of disseminating 
expressions of creativity is very low, governments often invest p=blic funds 
in the generation and dissemination of new creativity, such as the arts. 
Public funds for artistic creativity typically have come from general revenue 
sources because it is difficult to capture through market mechanisms the 
public’s valuation of creativity. 


Economists describe goods that are publicly provided as having at 
least two characteristics: the absence of excludability (See following para- 
graphs for a definition of excludability) and low marginal cost of additional 
supply.1° Goods that meet these criteria are often defined by economists as 
pure public goods.11 Creative works of art are public goods. 


10 Economists sometime also include inelastic demand and distributional 
considerations as characteristics of public goods. We will not examine these 
characteristics in this study. 


The seminal work on public goods is P.A. Samuelson, “The Pure Theory of Public 
Expenditure,” Review of Economics and Statistics, vol. 36, 1954, at 387-389. A good 
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J. Excludability 


Excludability refers to the ability to restrict consumption or access to 
a good to a single consumer. A person can eat an ice cream cone without 
much concern that someone else will eat the same cone; indeed, no more 
than one person can eat the ice cream cone, and once it is consumed it can- 
not be enjoyed again. One consumer's enjoyment of the ice cream cone pre- 
cludes all other consumers from enjoying that ice cream cone. The con- 
sumer will purchase the ice cream cone as long as he or she values it more 
than the price at which it is offered. The ice cream cone has the property of 


excludability. 


In contrast, creative works generally, and works of art in particular, 
are not easily excludable. One consumer's enjoyment of a work of art does 
not preclude other people from enjoying the same work of art. Anyone en- 
joying a work of art is likely to understand that others may enjoy it, and that 
he or she may continue to enjoy the work. Whether a work is the original or 
a reproduction, privately or publitly owned, openly or discreetly displayed, 
one person’s enjoyment does not diminish another's. 


It is costly to prevent others from enjoying a creative work such as a 
work of art. One person who jealously treasures a work may attempt to pre- 
vent others from enjoying it—or stealing it—by purchasing it and locking it 
in a basement to be observed only in private. For works that are not well 
known, private, exclusive consumption is extremely expensive because the 
purchaser must bear the full cost of the work. For well-known works, such 
private efforts border on the impossible. A movie lover would find it costly 
and difficult to purchase the original and many of the copies of most 
Hollywood motion pictures and much more so for a famous movie such as 
“Casablanca.” One could never be certain of buying most—much less all— 
of the copies. Works for which there is only one master, such as the paint- 
ing “Mona Lisa,” often cannot be purchased. Famous works that occasion- 


review of public goods is provided by A.B. Atkinson and J.E. Stiglitz, Lectures on 
Public Economics, (New York: McGraw-Hill Book Company), 1980, at 483-487. 
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ally are purchased at auction are still enjoyed by many in either public or 
private collections. Even if-a work could be hidden in a secret location, it 
would still be a public good because the public could still enjoy copies of it or 
enjoy the original when the work was released from its hiding place. 


Economists often use the concept of revealed preference or willing- 
ness to pay to determine how much consumers value a good. Regardless of 
how much they may complain about prices, consumers who actually pay $2 
for an ice cream cone reveal that they.are willing to pay at least that much 
for an ice cream cone. The price the consumer pays for the ice cream cone 
captures its full value; unless someone simply enjoys watching ice cream 
melt, the consumption of an ice cream cone by one person means that no 
one else can enjoy the ice cream cone.!2 


Absence of excludability makes it difficult to determine the value and 
price of creative works such as works of art. One person may enjoy the mu- 
sic of a composer 80 much that he is willing to pay $100,000 to have a musi- 
cal composition commissioned by the composer. The person can listen to 
the musical composition over and over again and enjoy his investment in 
music. For this person, the value of the music is at least $100,000 because 
that is how much he paid for it. Commissioning and listening to the work, 
however, does not prevent others—both today and in future generations— 
from enjoying the same musical composition. These music lovers may en- 
joy the work - ‘ithout paying for it; economists describe them as free riders 
because they t-nefit from the work without being requested to reveal how 
much they would be willing to pay for it much less actually pay for it. The 
value of the musical composition based on revealed preference is only 
$100,000, but the sum of the individual valuations of the work from all of 
those who enjoy it would likely be substantially larger. 


Suppose in the above example that the cost of commissioning the mu- 
sical composition were $1,000,000 rather than $100,000. Further suppose 
that the sum of valuations over individuals exceeds $1,000,000, but that no 
individual valued it that much. The net result would be that the work of drt 


12 We assume here that ice cream cones are not shared. 
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would not be commissioned. We would all be less well off as a result be- 
cause together, but not individually, we value it at more than it costs. This 
paradox of consumer valuation being greater than cost but no transaction 
taking place can occur for public goods like art but not for private goods like 
ice cream. The absence of excludability for creative works in general, and 
the arts in particular is one of the primary economic reasons that govern- 
ments spend public revenues on the arts. 


a, Low marginal cost 


The absence of excludability for creative works applies not just to 
original productions but to copies as well. Advances in copying technolo- 
gies have increased the costs of excluding people from free riding or copy- 
ing literary, musical, theatrical, motion picture, and other creative works. 


A second characteristic of some—but not all—public goods is a low 
marginal cost of additional supply. The cost of buying two ice cream cones 
is approximately twice the cost of one ice cream cone. The costs of materi- 
als, labor, and other inputs for the second cone is little changed from the 
first. By contrast, once a musical composition is completed, the cost of al- 
lowing another person to listen to it is approximately zero.18 


Although the marginal cost for copies of creativity and works of art is 
low and declining, the initial fixed costs are substantial. New creative 
works reflect substantial fixed investments by the creator as well as by re- 
lated parties that publish, distribute, display, and manage the work. The 
fixed costs for creative works-are almost always substantially greater than 
the marginal cost for an additional copy of the work. 


1B This is not to say that the marginal cost of allowing additional people to consume a 
work of art is always zero. For example, consider congestion associated with a 
work. An individual’s enjoyment of a work of art in a relatively empty room is 
little affected by another person entering the room to enjoy the work. As the room 
becomes crowded, however, each additional person may through congestion lessen 
the enjoyment of those already in the room. In general, however, the marginal cost 
of allowing additional consumers to enjoy creative works is relatively small. 
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The low or zero marginal cost has a substantial effect on pricing pub- 
lic goods such as works of art. One of the paradigms of economic analysis of 
competitive markets is that goods and services should be priced at marginal 
cost. For ice cream and other private goods, this paradigm allows the 
owner of the ice cream shop to cover his costs and remain in business. For 
public goods such as creativity and art, marginal cost pricing may lead to 
little or no revenue and little hope of covering the costs of investments in 


creativity. 


B. Why are Creative Works Granted Copyrights? 


A common economic paradigm is to price public goods at marginal 
cost, even if marginal costs are zero. Fixed costs of public goods are then 
covered by lump sum taxes. The interpretation is that it is beneficial to 
make public goods available for consumers to enjoy even if prices are set to 
zero. In some countries where there is little if any private return on cre- 
ative works, most creative works are financed by government expenditures. 
In the United States and other industrialized nations, private returns on 
creative works are made possible in large part by effective copyright laws. 
Copyright laws foster creativity by making investments in creativity poten- 
tially profitable. Copyright laws lessen but do not eliminate the public good 
characteristics of creative works: non-excludability and low marginal costs 


of copies. 


The economic basis for copyright protection for creative works re- 
flects a balancing of the interests of creators to have incentives to create 
works and the interests of the public in having broad access to the works. 
Creators need protection from costless or inexpensive copies that reduce in- 
centives to create new works. Without copyright protection, creators may 
suffer what economists refer to as underproduction.!4 On the other hand, 
the public benefits from wide dissemination of these goods, and overly re- 


4 See I.E. Novos and M. Waldman, “The Effects of Increased Copyright Protection: 
An Analytic Approach,” Journal of Political Economy, ve’. 92, 1984, at 236-246. 


a el es 
Sept. 1991 ECONOMISTS INCORPORATED Page 18 


strictive copyright protection has the potential to lead to underutilization of 
creative works.15 


I. Underproduction of works without copyright protection 


Most creative works have very high fixed costs to produce the initial 
master, but relatively low costs to produce copies.!® Without copyright pro- 
tection, consumers would simply pay for the cost of copies of creative works, 
and the creator might never be able to recoup the initial investment in the 
master. Under these circumstances, creators would have no incentive to 
create works, and the public would suffer from the absence of creative 


works. 


Copyright protection essentially provides the creator with a limited 
monopoly power for copies of the original work.!7 With this limited 
monopoly, the copyright holder can set the price of authorized copies!§ in 
such a way that some or all of the initial investment in creativity can be re- 


covered. 19 


Ibid. 


Many products have high fixed costs of production. The distinction for creative 
works is that the ratio of the cost of copies to the cost of the original is extremely low. 
Moreover, the means of producing copies are widely available such that almost 
anyone can make a copy at low cost. 


17 For a discussion of the concept of limited monopoly as applied to copyrights, see 
W.G. Lavey, “Patents, Copyrights, and Trademarks As Sources of Market Power 
in Antitrust Cases,” The Antitrust Bulletin, vol. 27, 1982, at 433-455; M. O'Hare, 
“Copyright: When is Monopoly Efficient?” Journal of Policy Analysis and 
Management, vol 4, 1985, at 407-418; and Novos and Waldman (1984). Contrast 
Landes and Posner (1988) who do not define copyrights as monopolies. 


18 Authorized copies are copies that can be legally sold. These should be distinguished 
from copies that individuals can make for personal use but which cannot legally be 
resold. The price of these copies depends on the copying technology. 


19 Copyright protection ensures only that the right to copy can be enforced, not that a 


work will necessarily be profitable or recover all costs. Market demand for 
many—if not most—creative works is too weak for all costs to be recovered. 
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Copyright protection helps offset the public good characteristics of 
creative works—free ridership and low marginal costs—that otherwise 
limit investments in creative works. By granting a limited monopoly to 
copies of a work, copyright protection provides a degree of excludability by 
raising the potential costs to would-be free riders. The limited monopoly 
power also enables copyright holders to price above marginal cost and re- 


cover fixed investment costs. 


Without copyright protection, there might be an underproduction of 
creative works. Consumers would value creative works highly, but creators 
would not produce many works because there would be little way to recap- 
ture investments. Some works would still be created, much as there were 
creative works that predate the initial copyright laws of the 18th Century. 
Creative works can be quite profitable without copyright protection if copy- 
ing costs are high or if the value of reproductions are low.29 Since the 18th 
Century, however, copying costs have fallen substantially and the value of 


’ some copies has likely increased.?1 


2. The public good nature of creative works and the underutiliza- 
tion of works under strict copyright protection 


Economists have long examined the efficient usage and pricing of 
public goods.22 The general result is that public goods should be priced at 
marginal cost—which is usually low or zero, and the total c-=t of the public 
good should be financed by lump sum taxes. Under these conditions, con- 
sumers benefit from the wide use of the public good. For public goods ad- 
ministered by governments—for example, public parks, libraries, and po- 


20 See M. O'Hare (1985). 


21 See R.P. Adelstein and S.I. Peretz, “The Competition of Technologies in Markets 
for Ideas: Copyright and Fair Use in Evolutionary Perspective,“ International 
Review of Law and Economics, vol. 5, 1985, at 209-238; M. O’ Hare (1985); R. Pettig, 
“Copyrights and Cops Costs: A New Price-Theoretic Approach,” Journal of 
Instituti::al and Theoretical Economics, vol. 144, 1988, at 462-495. 


2 Samuelson (1954). 
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lice services—services can be supported by taxes. For copyrighted works 
provided by private creators, other schemes are necessary to pay for the 
fixed costs. The usual scheme is a limited monopoly through copyright pro-. 
tection. If copyright protection is too stringent and copies of works are re- 
stricted, there is the potential for the underutilization of a public good 


whose marginal cost is too small.23 
3. Copyright protection as limited monopoly 


Copyright protection is often described as a limited monopoly. The 
right is a monopoly because the owner is entitled to exclusive rights to gov- 
ern the copying, retransmission, etc. of a copyrighted work. The monopoly 
right is limited, however, because it covers only the expression of an idea 
and not the idea itself. Many other expressions of the same idea may exist 
and may be close substitutes thereby limiting the market power of the copy- 
right owner.24 The monopoly power is also limited because it is only for a 
fixed period of time. Moreover, the monopoly power is limited because copy- 
right laws generally allow consumers to make copies for personal use. 


C. What are the Advantages of Having Copyrights Privately Held? 


The tradeoff for copyright protection, however, is not merely that cre- 
ators benefit from protection at the expense of consumers. Consumers also 
benefit in many ways from having works under copyright protection. First, 
consumers benefit from the creation of works that might not be created 


without copyright protection. 


Second, consumers benefit from the management of creative works 
by copyright owners and their agents. Many of the investments by publish- 
ers and distributors are more likely for works under copyright protection 


23 See Novos and Waldman (1984) for a mathematical explanation of why 
underutilization is not a necessary result of strict copyright laws. 


2A D. Peyton, “A New View of Copyright,” Journal of Policy Analysis and 
Management, vol. 6, 1986, at 92-98. 
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than for works in the public domain. These investments include storage, 
publicity, and distribution. Copyright owners and their agents may manage 
the storage of some works more effectively than the public domain. That is, 
although consumers may have free access to copy a work in the public do- 
main, consumers may find it more difficult to locate a version of some 
works, such as certain music, to copy. Copyright owners and their agents 
may also provide better publicity and distribution for their works than for 
works in the public domain. Consumers may choose among countless cre- 
ative works to enjoy. The selection among these works is aided by informa- 
tion and easy availability, of works under copyright protection. 


Third, copyright owners may also make available to consumers qual- 
ity copies at a lower price than would be possible if a work were in the public 
domain.25 For example, for some works, the publication of a hardbound 
copy of the reissue of a book might be possible with copyright protection but 
would not be profitable if the work were in the public domain. Third, copy- 
right owners may manage and develop derivative works from copyrighted 
material enjoyed by consumers more effectively than if the work were in the - 


public domain. 


Finally, consumers demand and enjoy copyrighted works as much if 
not more than works in the public domain, and the basis for that preference 
cannot be entirely explained by the currency of copyrighted works. 
Consumers spend far more on copyrighted works than on public domain 
works. Public domain works do not dominate copyrighted works in any 
area, and with few exceptions there is not a long queue of consumers wait- 
ing for works to enter the public domain. 


Copyright protection also has substantial value to related parties and 
agents of a creator. Creative works are rarely conceived, developed, dis- 
tributed, and managed entirely by a single creator. The creation of books, 
music, movies, plays, and other creative works involves a wide range of in- 
terested parties and agents: publishers, studios, copyright collectives, and 
many others. The importance of copyright protection over long periods of 


2 See Novos and Walman (1984). 
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time is arguably more important to these parties than to the original cre- 
ator. Publishers and studios invest in a broad portfolio of works with differ- 
ent likelihoods of success and different risk characteristics. 


Copyright terms affect the payback periods for these corporations 
with interests in a work. Shorter terms mean shorter payback periods and 
a smaller likelihood that these interested parties will invest in a new work, 
particularly an otherwise risky one. Longer terms mean the opposite. 
Consequently, shorter copyright terms mean that fewer works would be 
created and those that are created would be less profitable. 


D. What Considerations are there in Transferring Copyrights from Pri- 
vate Ownership to the Public Domain? 


Copyright protection is always for a fixed duration. After the copy- 
right expires, the work enters the public domain, and anyone may copy the 
work without need to compensate the creator.26 Economists sometimes use 
fairly elaborate methods to describe whether it is more beneficial to have a 
work under private control or in the public domain.27 


The transfer of works from copyright protection to the public domain 
is determined by the copyright term. Works currently entering the public 
domain, that have exercised copyright renewal, were created 75 years ago. 
Works created after 1978 will enter the public domain 50 years after the 


death of the creator. 


There is no exact theoretical length of a copyright term.28 The eco- 
nomic justification for extending copyright terms would depend more on 


2 Moral rights may still adhere to the work. Under moral rights, the creator of the 
work must be acknowledged and the work should not be used in a manner such that 
the reputation of the work is degraded. 

21 For example, see Landes and Posner (1989) and Novos and Waldman (1984). 


2 There is remarkably little if any economic research on optimal copyright terms. 
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the benefits to consumers and parties with interest in the copyright other 
than the creator than on direct benefits to creators. Extending terms would 


not affect the creation of past works. 


The transfer of works from copyright protection to the public domain 
involves valuable assets and rights under the control of the Federal gov- 
ernment. The Federal government’s authority to provide copyright protec- 
tion may be found in the Constitution, Art. I, Sec. 8. The Federal govern- 
ment can choose to manage the value of creative work assets in either the 
public or private domain, or both. On the one hand, copyrights, even on 
older works, can be valuable assets.29 However, the value of the copyright 
effectively becomes zero when the copyright expires. The value of a copy- 
right can be increased or reduced by extending or contracting its term. The 
extension of a copyright term by the government results in a windfall to the 
copyright holder. On the other hand, the transfer of copyrighted works to 
the public domain on the expiration of the copyright term results in a wind- 
fall to those with public domain interests.89 Individuals and firms pay 
nothing for the right to use a work in the public domain. 


E. Can the Federal Government Raise Revenue Efficiently from 
Creative Works? 


Whether or not consumers benefit more from a specific work being in 
the public domain or under copyright protection depends on many factors 
that may vary according to the nature of the copyrighted work. However, 
consumers benefit generally from the creation of new works. By capturing 
some of the value of creativity through commissions from a copyright ex- 
tension program, the Federal government can effectively channel some of 
the value of past creativity into the generation of new creativity. 


2 See Section VII below for estimates of the values of certain copyrights entering the 
public domain. 


30 Public domain interests are firms or individuals who may exploit works in the 
public domain. 
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Certain methods of raising revenues from copyrights would be ex- 
tremely harmful to the process of generating creative works and should be 
avoided. Plans that would either tax income from copyrighted works during 
their current 75-year term or would reduce the 75-year term would have a 
chilling effect on creators and parties with an interest in current copy- 
righted works, and also would inhibit the creation of new copyrighted 
works. Creators depend on copyright protection, particularly in the earlier 
years of the copyright term, to recover their costs of creation. Publishers, 
studios, and others depend on the existing terms to recover earlier invest- 
ments in works and to balance their portfolio of works. Any reduction in 
copyright revenue during the current 75 year term would discourage cre- 
ators directly from generating new works and would discourage related 
parties from investing in creative works. 


Copyright extension would not involve taking an asset currently held 
by anyone. (Works scheduled to-enter the public domain have only potential 
value to those anticipating to exploit them.) A copyright extension plan 
would be a lump-sum benefit to copyright holders to the extent they con- 
tinue to receive royalties and related income. The government can raise 
revenue by extending copyright terms and then collecting a commission 
from copyright holders for part of the value of the extended term. 
Government revenue raised in this manner would not be harmful because 
the plan generally would not affect the behavior of creators or related par- 
ties for current or future creative works or the current behavior of either 
consumers or those with public domain interests. Moreover, it would cap- 
ture some of the consumer value of creativity. 


Similarly, it would not be harmful to tax the usage of works upon 
their entry the public domain.3! Because it would be extremely costly to 
target and identify this benefit distributed among a wide range of con- 
sumers, however, the government does not collect any revenue from con- 
sumers who benefit from this windfall. 


31 It would be distortionary to current consumer behavior to implement a tax on works 
that have already entered the public domain. 
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F. Can Revenue from Copyrights Support the Generation of New 
Copyright Works? 


The linkage between capturing the value that consumers place on 
copies of existing works and investment in new creative works is quite 
clear. The revenues for an NEA trust fund from a copyright extension pro- 
gram would be capturing part of consumers’ willingness to pay for those 
existing creative works that already have compensated creators as much as 
possible under current law. The NEA would then reinvest those funds in 


the generation of new creative works. 


G. What is the Efficient Allocation of the Ownership of Copyrights? 


Under current law, copyrights are initially held by the creator and 
any related parties—such as publishers and distributors—with whom he 
may contract. As with most forms of property, copyrights may be bought 
and sold. “conomic theory suggests that parties who value copyrights the 
most—or ¢ rties who can profit the most from them—will bid up the prices 
of copyrights and obtain them. 


Although. there is competitive bidding for some copyrights, many 
copyrights are closely held and not publicly traded. Literally millions of 
works have copyright protection. The value of most copyrights is privately 
held information, and the transactions costs of identifying works, deter- 
mining their market value, and bidding for them are quite large. Because 
of these high transactions costs, copyrights infrequently are traded and 
may not a:«ays be managed by the most efficient agent. An auction of 
copyrights, such as proposed in Section III below, might reallocate copy- 
rights to more efficient owners as well as capture part of the value of copy- 
rights. 
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Ii, PROGRAMS TO EXTEND COPYRIGHT TERMS 


A. Options 


In this study, we examine various means to extend copyright terms 
and the funding of trust funds. We consider three different methods of ex- 
tending copyright terms and financing an NEA trust fund: 


° An auction of all expiring copyrights for a ten year extension 
with all proceeds going to the trust fund. (See Appendix B for 
an example of a proposed government auction for the electro- 
magnetic spectrum.) 


° An extension of the copyright term for a period—say ten 
years—during which copyright holders would pay the trust 
fund a commission on all royalty income; 


e An extension of the copyright term for a period during which 
copyright holders would pay the trust fund a commission on 


all income; 


To implement any of these programs, a wide range of detailed leg- 
islative and regulatory language would be necessary. The language would 
address many topics, including the following: extent of copyright protec- 
tion; the length of the term of extension; who will receive the copyright ex- 
tension; compensation for current copyright holders; and method of collect- 
ing revenues. Each of these topics is discussed briefly below. 


B. The Extent of Copyright Protection 


Under any of the copyright extension programs, the extent of copy- 
right protection for a work would likely be unaffected. That is, the extent of 
copyright protection and moral rights before the expiration of the current 
75-year term length would still apply for the extension period. 
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C. TermLength 


Copyrighted works entering the public domain over the next 62 years 
for which copyright renewal has been exercised will have had copyright 
protection for a maximum of.75 years. Extending the copyright protection 
on these existing works for a fixed period will not affect incentives for cre- 
ators, because the works are created already. A long extension—say an ad- 
ditional 75 years—could well affect the benefits from usage in the public 
domain. Short extensions—say one or two years—are likely to be adminis- 
tratively burdensome and would not provide sufficient time for either new 
owners to manage the work effectively or to generate revenue for the trust 
fund. We primarily consider copyright extension programs of ten years, but 
our method of analysis is applicable to a wide range of term extensions, 
perhaps anywhere from 5 to 20 years. 


D. Ownership of the Extended Copyright 


For many works, the extension of a copyright is a valuable asset, one 
that can only be created by the Federal government.32 This asset could be 
held either by current copyright holders or potentially by new copyright 
holders. Under the first program listed above, copyrights would be trans- 
ferred to the party that values the work the most through an auction which 
may or may not be the current copyrighted holder. Under the second and 
third programs listed above, the current copyright holders would retain the 
rights. Under any of these programs, the ultimate copyright holder could 
compensate the Federal government either with a lump sum payment for 
the copyright extension or with payments based on a formula derived from 
some form of income received from the copyright extension. 


Current copyright owners might be protected or compensated under 
a copyright extension program. One reason to favor current owners is 
based on equity considerations, that society may prefer to allow current 


we Copyright owners or agents, by themselves, are powerless to extend the term of 


copyright protection. 
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copyright holders to retain their assets. Another reason pertains to main- 
taining the value of the work during the transfer of the asset from one 
owner to another. With compensation, current copyright holders may have 
greater incentives to maintain a high value for the copyrighted work than 
without compensation.33 There are two potential methods to favor current 
copyright holders in a copyright extension program, either by allowing 
them to retain the copyright or compensating them in some manner if an- 
other party outbids them for the copyright. 


E. Disposition of Original Masters 

A copyright extension program would cover only copyrights and not 
control of original masters. These masters would still be retained by cur- 
rent owners. For some works—such as artwork—where the original mas- 
ter has far more value than copies and has greater value as the source of 
copies, copyrights will have far less value without the original master. To 
address this problem, a copyright extension program, at least in principle, 
could include legal provisions that in certain circumstances guaranteed 
copyright holders some form of access to original masters. However, such 
provisions would be controversial and might engender resistance to the 
copyright extension program as a whole. Moreover, it is not clear precisely 
how much value would be lost if access to original masters were not legally 
guaranteed. For these reasons, further research may be needed to identify 
particular types of works where access rules to original masters should be 


considered. 


F. Method of Collecting Revenues 


For the second and third programs analyzed in this report, there are 
many different methods of collecting revenue. Some programs might rely 


3B Of course, parties interested in bidding on a work presumably can compensate 
current copyright holders to maintain the value of the asset. 
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on voluntary cooperation. The costs of such a program would be low, but 
there is a great likelihood that much revenue would not be collected. At the 
opposite extreme, an agency such as the Internal Revenue Service could 
collect revenue through the tax accounting system, but the administrative 
costs of establishing a new set of tax forms, new methods of tracking copy- 
right works, and administering the program would be high. 
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IV. ADMINISTRATIVE AND COMPLIANCE COSTS 


For a copyright extension plan to be successful, the costs to both the gov- 
ernment of administering the plan and to the private sector of complying 
with the plan must be small relative to the revenue that could be raised. 
This section describes the administrative and compliance costs for the vari- 
ous options to finance an NEA trust fund. The description of these costs is 
necessarily inexact. It is difficult to estimate the costs of administering and 
complying with a revenue program even once it is enacted and all the more 
so in the early stages of developing the concept of the program. Nonetheless, 
both administrative costs and compliance costs appear clearly to favor an 
auction as the means to finance a trust fund. 


A. Government Administrative Costs 


The government costs of administering different revenue programs 
vary substantially depending on: the breadth of the base from which rev- 
enue is to be collected, the extent of current government monitoring of the 
base, the ease of evading revenue collection within the revenue, and the cost 
of enforcement. All of these factors tend to favor—or be neutral with respect 
to—an auction of copyrights as the basis to finance a trust program rather 
than generating revenue directly from income related to copyrights. 


1. Breadth of revenue base 


An auction of copyrights for an extension program potentially would 
have the broadest revenue base because it would include all works with 
copyrights, even those without current income. Of course, no one may 
choose to bid on a work without current income. A slightly narrower rev- 
enue base would be income from works in the extension program. 
Narrower yet would be just royalties from works in the extension program. 


A a a 
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2. Monitoring costs 


The Federal government does not currently monitor royalty income 
from copyrights separately and certainly does not monitor income by vin- 
tage of copyright. The Federal government does not trace other income from 
copyrights—licensing fees and income from derivative works—to individ- 
ual copyrights. The Federal agency that most closely monitors copyright in- 
come is the Internal Revenue Service. The Service has separate forms for 
royalty income, but does not distinguish copyright royalties from other in- 
tellectual property royalties, much less from mineral right royalties. The 
tax treatment of income from all forms of royalties is the same, and is iden- 
tical to the treatment of income from rent. For individuals and firms with- 
out expenses associated with royalty income, royalty income is not distinct 
from other forms of income. Based on IRS data, it is impossible to measure 
copyright royalty income alone, and there is some likelihood that royalty in- 


come itself may be misreported. 


For trust funds based on either royalty income or copyright income, © 
some form of voluntary compliance—at least for royalty payments—may be 
possible through existing copyright collectives. Musical and theatrical col- 
lectives easily could remit royalties for works covered by the copyright ex- 
tension plan to the trust fund. For other copyrighted works, however, volun- 
tary compliance would have no effective monitoring capability. 


Financing a trust fund based on either royalty income or all copy- 
right-related income would require substantial Federal government moni- 
toring and tracing of income to only those copyrights covered by an exten- 
sion program. Because the Federal government does not currently monitor 
either forms of income for all copyrights, much less for copyrights that 
would be covered by an extension program, a trust fund based on either rev- 
enue base would bear the full cost of establishing monitoring and tracing 
systems. These activities would most likely be conducted by the IRS, 
through general tax collection. It would be particularly costly to monitor 
and trace all copyright-related income from works in a copyright-extension 
program. Copyright-related income can be any from form of income which 
would cut across all IRS activities. 
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A trust fund based on auctions would require little if any government 
monitoring activities. The government need not even monitor which works 
would otherwise be entering the public domain. Copyright extensions could 
be granted only for those works for which a bid is submitted and for which 
the bidder can demonstrate that the work would otherwise enter the public 
domain. Works for which there is no bid would enter the public domain. 


3. Avoiding the revenue base 


It would be relatively easy for copyright owners—particularly for 
non-musical or non-theatrical works—to avoid contributing to a trust fund 
based on copyright extension royalties by redesignating the income as li- 
censing fees or other form of income. Such rental income would still be eli- 
gible for cost-related deductions. Redesignation of income also could be pos- 
sible for broader measures of copyright income. 


Copyright owners could also potentially shift royalty and copyright 
income from copyrights in an extension program to more recent copy- 
rights. By rereleasing a new edition of a work that would also have a new 
copyright, copyright owners may be able to shift some or all income from 


sales of the new edition to the new copyright. 


An auction of copyrights offers no incentive for owners to shift in- 
come to avoid contributions to the trust fund. Such contributions would not 


be related to royalty or copyright income. 
4. Enforcement costs i 


Trust funds based on either royalty or copyright income would incur 
substantial enforcement costs. All copyrighted works covered by the exten- 
sion program would be monitored and subject to enforcement of compliance 
with the trust fund revenue regulations. For a ten-year extension program, 
this would amount to a substantial number of copyrights subject to en- 
forcement at any given time. Much of this enforcement presumably would 


be conducted by the IRS. 
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Enforcement costs for an auction are relatively small. The only real 
enforcement necessary would be that the auction were fair and that win- 
ning bids actually paid for copyrights. No enforcement would be necessary 
relative to the copyright status or copyright income. Such protection, as un- 
der current copyright law, would be privately enforced. 


5. Total administrative costs 


The costs of administering the collection of revenues for a trust fund 
based on either royalties or copyright income derived under a copyright ex- 
tension would likely be borne primarily by the Internal Revenue Service. To 
collect revenue and administer the program, the IRS would develop new 
revenue regulations, develop techniques to trace income or royalties covered 
by the extension program, develop a system of reporting and withholding 
covered royalties and income that would provide incentives to taxpayers for 
self enforcement,*4 develop new forms to withhold copyright income or roy- 
alties governed by the extension program, and integrate the copyright ex- 
tension program into ongoing information, auditing, and enforcement pro- 


grams. 


The administrative costs of developing compliance standards for col- 
lecting revenue from a heterogeneous base is likely to be high. Works in a 
variety of media are copyrighted, and the characteristics of royalty and 
copyright income varies substantially across different media and among 
works within one medium. Almost by definition, .no two copyrights are 
identical. The IRS would have to develop expertise in copyrights where it 
now has little or none. 


The heterogeneity of works and income complicates the task of the 
IRS in establishing standards of compliance with revenue regulations. 
With low standards of compliance, the opportunity and scope for copyright 
owners to evade remitting royalty or copyright income from the extension 


° 


wu , . 
For exar- ‘le, a system whereby & proportion of all royalty or copyright income for 
each wo: under an extension program were withheld and paid directly to the IRS 
by distr- ors or publishers would Promote accurate reporting of copyright income. 
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program is large. With vague or uncertain standards of compliance, the 
copyright holders will be uncertain as to exactly which royalty or copyright 
income would be covered by the revenue program. This uncertainty will 
likely increase compliance costs for copyright holders as they seek costly 
expert advice to comply with the revenue regulations and avoid penalties. 


Administrative costs of a revenue program are compounded by ex- 
ceptional circumstances. For each of these exceptional circumstances, the 
IRS would be obligated to make separate determinations of revenue liability 
for the copyright owner, even if the revenues involved are smaller than the 
costs of determining the liability. The heterogeneity of copyrighted works 
seems likely to be associated with many exceptional circumstances. For ex- 
ample, for some works covered by multiple copyrights, the distinction of the 
source of income may be necessarily arbitrary. Consider a book the text of 
which is covered by a copyright under the extension program but with an 
introduction covered by a more recent copyright. Suppose that this version 
of the book generates copyright income and that no other version or edition 
of the book is in print or generates income. Suppose also that one individual 
owns all copyrights for the book. The allocation of income among copyrights 
for the book is likely to be arbitrary. The IRS would likely have to establish 
standards for the allocation of income for works covered by multiple copy- 


rights.35 


The administrative costs to collect revenue from all copyright-related 
income would be particularly large. Related income is far more heteroge- 
neous than just royalties. Identifying and tracing royalty income alone un- 
der a copyright extension program would be costly but consistent with cur- 
rent methods of identifying and tracing income. Other income related to a 
copyrighted work—e.g., license fees, consulting fees, and income from 
derivative works—cannot easily be traced to a specific work or copyright. 


Total costs of administering an auction would likely be small relative 
to the costs of raising revenues based on royalty or copyright income. The 


35 The IRS does not have such standards now because the year of copyright does not 
affect the treatment of income from a work. 
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exact magnitude of costs is difficult to estimate because the Federal goy. 
ernment does not currently auction similar rights or assets. The costs 
would depend on how many personnel would be dedicated to the auction 
program, whether studies would be necessary to devise an appropriate auc- 
tion system,°® costs specific to the auction system chosen,3”? whether public- 
ity would be necessary, any costs associated with verifying whether a copy- 
right is about to expire, costs of notifying winners, costs of collecting rev- 
enue, and costs of resolving disputes. It seems likely that private parties 
would emerge to compile lists of expiring copyrighted works and perhaps to 
publish additional details regarding particularly valuable works. Costs 
may also vary depending on which Federal agency conducted the auction. 


Potentially, one of the highest costs may be verifying that a copyright 
is about to expire. Some copyrights or renewals on close inspection may be 
determined to be invalid and the work covered actually in the public do- 
main. One method to reduce these costs would be to conduct the entire auc- 
tion under caveat emptor. That is, a bid can be made on what appears by a 
bidder to be an expiring copyright. A winning bid and receipt of money by 
the auction would not be verification that the copyright or renewal were 
valid. (Of course, a bid could not be accepted on a copyright that was not 


about to expire.) 


The costs of an auction of copyrights would be small relative to many 
auctions because many costs can be avoided or borne by the bidders. An 
auction need not determine an inventory of copyrights because bidders can 
determine which copyrights are about to expire, or which copyrights they 
believe are about to expire. An auction would have no storage, mainte- 


nance, or transfer costs. 


3% An auction can take many forms such as closed bid, open bid, or declining value. 
The choice of the form depends on objectives such as minimizing collusion among 
bidders and maximizing auction revenue. 


37 Costs may vary depending on the nature of the auction. Closed bids are likely to 
have the lowest costs. Costs may also vary if certain parties, such as current 
copyright owners, have specific rights in the auction such as discounts or final 


bids. 
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B. Compliance Costs 


In evaluating the costs of a copyright extension program relative to 
the revenue that could be generated, the compliance costs to copyright own- 
ers should be included as well as administrative costs for the Federal gov- 
ernment. Just as there would be substantial costs for the Internal Revenue 
Service to administer a revenue program based on income from copyright 
extensions, there would be substantial costs for copyright owners to comply 
with such a program. Filling in new forms and establishing new account- 
ing systems will be costly for all copyright holders with copyright-related 
income. Many copyright owners may be forced to hire costly expert advice to 
comply with new regulations. Because most copyright owners receive only 
small incomes from copyrighted works, these compliance costs are likely to 
be large relative to copyright-related income. For copyright owners with 
multiple copyrights, accounting for income and royalties separately for 
works covered and not covered by the extension program in a manner that 
can be verified and explained to the IRS will be particularly burdensome. 
Compliance costs would be particularly large for a revenue program based 
on all copyright-related income. In contrast, there would be no particular 
compliance cost for auction financing of a copyright extension program. 


C. Findings 


i. An auction of copyright extensions has the potential to raise 
significant revenues at relatively little costs. 


An auction of copyright extensions could capture a large part of the 
consumer value of creativity. Individuals and firms interested in receiving 
the royalty and other income from a copyright simply would bid for the 
right. The individual or firm that valued the right the most would obtain 
the right, the NEA trust fund would receive the proceeds from the bid. The 
costs of administering such an auction would vary, but would likely be sig- 
nificantly less than the revenue that could be generated. Because of the 
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much lower administrative and compliance associated with an auction, the 
remaining sections of this report will primarily address just an auction 


program. 


2 A trust fund financed by royalty payments during a copyright 
extension would not likely raise substantial revenue relative to 


administrative and compliance costs. 


All royalties from copyrighted works during an extension could not 
plausibly be channeled to a trust fund. In order that copyright holders 
would retain an incentive to protect their works from infringement, some 
portion of royalties and income from works must be retained by the owners. 
Moreover, copyright owners could potentially avoid royalty contributions to 
a trust fund by redesignating income as license fees or forms of income 
other than royalties. The cost of monitoring and enforcing royalty payments 
to finance a trust fund would be large relative to any revenue that could be 


generated. 


3. A trust fund financed from all income from copyrighted works 
during an extension program would not likely raise substan- 
tial revenue relative to administrative and compliance costs. 


‘This program would raise revenue from a broader base and would 
avoid incentives that copyright holders would have to shift income from 
royalties to other forms; however, copyright holders would still have an in- 
centive to shift income from copyrighted works to other forms of income. 
Moreover, the costs of administering and complying with such a program 
would be enormous and would likely be greater than any potential revenue, 
particularly during the initial years of the program. 
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V. COPYRIGHTED WORKS ENTERING THE PUBLIC DOMAIN 


A. Works Entering the Public Domain in 1992 


The Copyright Act of 1976 creates three categories of copyright-pro- 
tected works: 


e Works created before 1950, whose copyrights were renewed be- 
fore 1978, were given total copyright lives of 75 years. No addi- 
tional renewal is permitted. 


e Works created between January 1, 1950 and December 31, 1977 
also were granted total copyright lives of 75 years. However, be- 
cause works of this category had not exhausted their initial 
copyright term as of 1978, these works must still be renewed in 
order to qualify for their remaining copyright term. 


° Works created after January 1, 1978 were given copyrights last- 
ing for the author’s life plus fifty years. No copyright renewal 
is necessary. 


This section reviews copyrighted works that will be entering the pub- 
lic domain in the next several years, particularly 1992 and 2002. This sec- 
tion examines only works that will have exhausted their copyright re- 
newals and does not examine works that fail to obtain copyright renewals. 
Obviously, works created after January 1, 1978 will have many years of 
copyright protection remaining after 1992. Accordingly, this class of works 
need not be analyzed in this study. Similarly, works copyrighted after 1950 
still face mandatory renewal requirements in order to qualify for their full 
75 year term. For this reason, it is possible to say that some works created 
in 1964 will enter the public domain in 1992 because their copyrights will 
not be renewed. However, it is impossible to identify those works specifi- 
cally. More importantly, one would have to assume that copyrights for most 
1964 works that retained economic value into 1992 would be renewed by 
their owners, and these works will have no need for additional copyright ex- 
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tension until 2039. Accordingly, this study focused only on works created be- 
" fore 1950, whose copyrights had been renewed before 1978. 


As noted above, copyrights for works created prior to January 1, 1978 
are eligible for a total term of protection of 75 years. From the date of publi- 
cation, these works were protected for an initial term of 28 years. During 
the 28th year, if the copyright on any of these works was not renewed, the 
work would have entered the public domain in that year. However, if the 
copyright for these works had been renewed in the 28th year, copyright pro- 
tection would be extended for an additional 47 years leading to a total protec- 


tion period of 75 years. 


Accordingly, the total term of copyright protection for works created 
in 1917 will expire in 1992 provided that the copyrights for these works had 
been renewed in 1945. Copyrights for works created in 1917 that were not 
renewed in 1945 are already in the public domain. For this reason, works 
whose copyrights were not renewed cannot benefit from any extension of ex- 
isting copyrights and are therefore not relevant for purposes of this study. 


The Copyright Office maintains catalogues that can be used to deter- 
mine all copyright renewals that occurred in 1945. Appendix A presents ex- 
tracts from the 1945 catalog of renewals. As noted above, works renewed in 
1945 originally would have been published in 1917. The Copyright Office’s 
catalogues of 1945 copyright renewals provided the basic data source that EI 
used to identify copyrighted works that.will enter the public domain in 1992. 


The fact that copyright protection was renewed 28 years after the 
original publication of these works provides some assurance that, at least 
in 1945, they were perceived to possess some residual value over time. 
However, simple renewal does not, by itself, prove that the works had value 
in 1945 since some renewals may have occurred solely to insure that the 
copyright owners maintained a property interest in the work throughout 
the second term. In addition, consumers’ tastes and interests change over 
time. As competing electronic media have become more widespread, some 
works may no longer retained the value that had been assumed at the time 
that the copyright holder renewed his or her copyvights. 
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The Copyright Office’s catalogues categorize 1945 copyright renewals 
by type of work. The works are characterized as: books, music, periodicals, 
motion pictures, dramatic compositions, drawings and prints, paintings 
and sculpture, labels, lectures and maps. As shown on Table V-1, 12,776 
copyrighted works will enter the public domain in 1992. Of this total, 8,665 
works, (67.8 percent) are music compositions, 1,893 works (14.8 percent) are 
books and 1,282 works (10.0 percent) are periodicals. Examples of specific 
copyrighted works included in each category follow Table V-1. 


Table V-1 


Works Entering the Public Domain in 1992* . 


Type Number 
Music 8,665 
Books 1,893 
Periodicals >: "1,282 
Motion Pictures 377 
Dramatic Compositions 232 
Drawings and Prints 161 
Paintings and Sculpture 15 
Labels 18 
Lectures and Maps 133 
Total 12,776 


ne ee eee 

*Counts based on works created in 1917 whose copyrights were re- 
newed in 1945. Works with separate renewal numbers were treated 
as separate works. 


Table V-2 provides examples of some of the music compositions that 
will enter the public domain in 1992. George M. Cohan’s “Over There,” is, of 
course, a familiar and popular theme from the First World War. Other war 
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songs from the period include “Good Bye Broadway, Hello France,” and 
“When Yankee Doodle Learns to Parlez Vous Francais.” . 


Table V-2 
Examples of Music 
Entering the Public Domain in 1992 
Title | Composer 
“Over There” Cohan, George M. 


“Bring Back My Daddy to Me” Johnson, Howard E., et.al. 
“Darktown Strutters Ball” Brooks, Shelton 
“The Star Spangled Banner” Arr. Sousa, John Philip 


“Slavic Dance No. 10” Dvorak, Anton 

Arr. Tom Clark 
“Concerto in F minor” Chopin, Frederick 
OP. 10 _ Arr. Rafael Joseffy 
“Bells of Saint Mary’s” Adams, A. Emmet, et.al. 


“Darktown Strutter’s Ball” was the A-side on what may have been the 
first million-sale record of popular music in the United States: Columbia 
Record No. A2297. “The Bells of Saint Mary’s” and “Bring Back My Daddy to 
Me” were popular hits of the period. Black vocalist, Harry Thacker 
Burleigh, who studied with Bohemian composer Antonin Dvorak, also pub- 
lished a series of popular arrangements of traditional spirituals such as 
“Swing Low, Sweet Chariot.” 


It should be noted that often specific “arrangements” of works are 
protected by copyright even if the underlying work has already entered the 
public domain. Copyrighted arrangements shown on Table V-2 include 
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Frederick Chopin’s “Concerto in F Minor, Op. 10,” and the “Star Spangled 


Banner.” 


Copyright protection of these “derivative works” covers only the addi- 
tions, changes or other new material appearing in the work. It does not ex- 
tend to any preexisting material. A work that has fallen in the public do- 
main may be used for a derivative work, but the copyright in the derivative 
work will not restore the copyright of the public domain material. Neither 
will it prevent anyone else from using the same public domain work for an- 


other derivative work. 


Table V-3 provides example of book titles that will enter the public 
domain in 1992. These include Wildfire by popular western author, Zane 
Grey; The Tin Woodman of Oz, by L. Frank Baum and Appley Dapply’s 
Nursery Rhymes, by Beatrix Potter. As with music, derivative editions of 
copyrighted books may receive limited copyright protection even if the un- 
derlying work has already entered the public domain. In 1945, for example, 
the copyright for an edited version of Owen Wister’s The Virginian, was 
renewed by James F. Hosic of Winter Park, Florida. While Owen Wister’s 
original novel entered the public domain some years ago, this particular 
edition remains protected by U.S.copyright laws until 1992. 
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Table V-3 


Examples of Books 
Entering the Public Domain in 1992 


Title Author 

Mark Twain's Letters, 2 Vols. Clemens, S. 
Fanny Herself Ferber, Edna 
Wild Fire Gray, Zane 
The Tin Woodman of Oz Baum, L.F. 
Pavarres and Divagations Pound, Ezra 
Appley Dapply’s Nursery Potter, Beatrix 


Rhymes 


Table V-4 provides examples of periodicals that will enter the public 
domain in 1992. These include 1917 editions of such popular magazines as 
Natic2l Geographic, Ladies Home Journal, and Cosmopolitan. Other pe- 
riodicals from this period include Short Stories, Detective Story Magazine, 


and the Supreme Court Reporter. 


In 1917, periodicals often provided initial outlets for emerging short 
story writers and poets. For this reason, specific editions of these periodi- 
cals may be quite valuable if they contain the first printed version of a fa- 
mous short story or poem. We have been informed, for example, that J oyce 
Kilmer’s famous poem “Trees,” was first published in a periodical. 
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Table V-4 


Examples of Periodicals 

Entering the Public Domain in 1992 
Title Date 
National Geographic Magazine October 1917 
Short Stories ) August, 1917-January, 1918 
Supreme Court Reporter October 3-December 26, 1917 
Pailies Home Journal August, 1917-January, 1918 
Saturday Evening Post ' January 6-June 30, 1917 
Detective Story Magazine November 27, 1917-May 14, 1918 
Cosmopolitan February, 1917 


Table V-5 contains examples of some of the motion pictures that will 
enter the public domain in 1992. These examples are, of course, all silent 
films. ; 

As Table V-5 indicates, Charlie Chaplin was quite active in the 1917 
period and we have listed two of his works, Shoulder Arms, a war film and 
A Dog’s Life. Other examples on this list include early screen adaptations 
of Mark Twain’s Huck and Tom, and Zane Grey’s Riders of the Purple 
Sage. 
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Table V-5 


Examples of Motion Pictures 
Entering the Public Domain in 1992 
Title Owner 
Shoulder Arms Charles Chaplin 


. Paramount Pictures ~ 
Huck and Tom Adapted from the story 
By Samuel L. Clemens 


A Dog’s Life Charles Chaplin 


uddh Twentieth Century Fox . 
The Soul of B a Adapted Bites the ctor 
By Theda Bara 


Western Blood Twentieth Century Fox 
= Adapted from the story 
By Tom Mix 


Riders of the Purple Sage - Twentieth Century Fox 
From the novel by 
Zane Grey 


Table V-6 illustrates some of the dramatic compositions that will en- 
ter the public domain in 1992. The Little Blond Lady, by George M. Cohan 
and See You Later, by P.G. Wodehouse are typical works from the popular 
stage of this period while Somerset Maugham’s The Keys To Heaven, and 
James Joyce’s The Exiles, represent the more serious dramatic works of 
the time that will enter the public domain in 1992. 
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Table V-46 


Examples of Dramatic Compositions 
Entering the Public Domain in 1992 
Title Author 
Going Up Kaufman, George S. 


Cycle of Spring Tagore, Rabindranath 


The Little Blond Lady Cohan, George M. 


The Keys to Heaven. Maughan, William Somerset 


David and Bathsheba Ehrmann, Max 


Exiles Joyce, James 


See you Later Wodehouse, P.G. 


On Table V-7, we provide examples of copyrighted drawings and 
prints that will enter the public domain in 1992. Certain of these works, 
such as “Grain Elevator and Freight Yard,” by the American Bank Note Co. 
are commercial in origin. Other works such as “The First Thanksgiving in 
America,” by J.L. Gerome Ferris, are more representative of artistic con- 


tributions from 1917. 
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Table V-7 


Examples of Drawings and Prints 
Entering the Public Domain in 1992 
Title Creator 
Tycos Recording Thermometer Taylor Instrument Co. 
Chart 
Brodel, Max 


Frohse Anatomical Charts 
Hurley, Edward T. 


The Canal Near Mohawk 
American Bank Note Co. 


Grain Elevator and Freight Yard 
The First Thanksgiving in America Ferris, J.L. Gerome 


Table V-8 provides three examples of paintings and sculptures from 
1917 whose copyrights were renewed in 1945. In total, the Copyright Office 
catalogues show copyright renewals for only fifteen paintings and sculp- 
tures in 1945. 


“Captain Kidd in New York Harbor,” is another work by J.L. Gerome 
Ferris, whose copyrighted drawing was notec_ ~-lier. Percy Bryant Baker's 
“Bust of Woodrow Wilson,” and Malvina Hoff. s “Bacchanale” are two 
additional examples of protected works from ti. seriod. 
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Table V-8 


Examples of Paintings & Sculpture 
Entering the Public Domain in 1992 


Title Artist 
“Captain Kidd in New York Harbor” Ferris, J.L.G. 
“Bust of Woodrow Wilson” Baker, Percy Bryant 
“Bacchanale” Hoffman, Malvina 


Table V-9 contains five examples of copyright-protected product labels 
from 1917. Two of these labels. “Pep-O-Mint,” and “Wint-O-Green,” are fa- 
miliar to any consumer of popular “Lifesavers,” candies. Well known labels 
such ”Pep-O-Mint,” may have potential value in many kinds of product li- 
censing and merchandising arrangements including T-shirts, toys, chil- 
dren’s clothing etc. However, it is also likely that these labels derive at least 
some additional protection from U.S.trademark laws. For this reason, the 
additional copyright protection of such labels per se may not be particularly 


valuable to the copyright owner. 


Other protected labels from 1917 such as “Creamette,” cereal break- 
fast food and “Ad-el-ite,” radiator cleaning compound are less well known 


to consumers today. 
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Table V-9 


Examples of Labels 
Entering the Public Domain in 1992 
Label Product 
Pep-o-mint Lifesavers Candies 
Wint-o-green Lifesavers ; Candies 
Consolidated Orange Growers Oranges 
Creamette Cereal Breakfast Food 
Ad-el-ite . «+ Automobile Radiator. 


Cleaning compound 


Table V-10 provides examples of copyright protected lectures and _ 
maps that will enter the public domain in 1992. Protected maps include 
many insurance maps of particular cities such as the Sanborn Map. Co.'s 
Insurance maps of Lyons, N.Y. In addition, copyrights for certain maps 
that show troop positions and battles from World War I, such as the 
National Geographic’s “Map of the Western Theatre of War,” were also re- 
newed in 1945. William J. Walker’s “Lecture on Shorthand,” is a good ex- 
ample of the copyright protected lectures that will enter the public domain 
in 1992. 
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Table V-10 


Examples of Lectures and Maps 
Entering the Public Domain in 1992 
Title Author/Creator 
Lecture on Shorthand Walker, William J. 
Lyons, N.Y. Insurance Maps Sanborn Map Co. 
Europe Goode, J. Paul 
World Rand McNally & Co.: 
France: McKinley’s outline McKinley Pub. Co. 
Map of the Great War 
Europe: Map of the Western National Geographic Soc. 
; Theatre of War 


B. Works Entering the Public Domain in 2002 


Copyright extension could apply to works entering the public domain 
in 1992 and in subsequent years. Specifically, it is anticipated that copyright 
extension would be offered annually for works whose copyrights would ex- 
pire in the coming year. Absent a copyright extension grant, these works 
would enter the public domain as under current law. 


EI has attempted to assess the nature and value of copyrighted works 
that will enter the public domain in future years. In particular EI has ana- 
lyzed all copyright renewals on file with the Copyright Office from 1955. 
These works were originally copyrighted in 1927. EI has also been able to ob- 
tain piecemeal data for copyrighted works whose copyrights will expire in 
years immediately prior and subsequent to 1927. It is important to recognize 
that well known works enter the public domain on an irregular basis. For 
this reason, the general popularity of 1927 works may not be strictly repre- 
sentative of the works that will enter the public domain each year. 
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The number of copyrights originally filed with the Copyright Office 
increased from 112,561 in 1917 to 186,856 in 1927.38 Yet as shown on Table 
V-11, copyrights were renewed for only 12,835 of the 1927 works in 1955, 
This number is surprisingly close to the 12,776 copyrighted works from 1917 
that will enter the public domain in 1992 (See Table V-1). Accordingly, the 
number of copyright renewals as a percent of copyrights fell from 11.4 per-’ 
cent for 1917 works to 6.8 percent for 1927 works. 


As Table V-11 indicates, 12,835 works will enter the public domain in 
2002. 5,230 of these works are musical compositions while 4,789 works are 
books or periodicals. 990 motion pictures will enter the public domain in 
2002, as will 853 copyrighted maps and atlases, 715 dramatic compositions, 
220 works of art, reproductions and prints and 38 commercial labels. 
Examples of specific copyrighted works included in these categories follow 
Table V-11. 
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38 ° 
Copyright Office, Annual Report of the Register of Copyrights, 1989, page 46. 
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Table V-11 


Works Entering the Public Domain in 2002* 


Type Number 
Music 5,230 
Books, Periodicals 4,789 
Motion Pictures 990 
Maps & Atlases 853 
Dramas 715 
Art, Reproductions, Prints 220 
Commercial Prints & Labels 38 


* Counts based on works created in 1927 whose copy rights were re- 
newed in 1955. Works with separate renewal numbers were treated 


as separate works. 


Table V-12 provides examples of musical compositions from 1927 that 
will enter the public domain in 2002. For musical historians, the year 1927 
is noteworthy in that it represented the all-time production peak for 
Broadway performances with 268 attractions offered that season. 39 Jerome 
Kern and Oscar Hammerstein opened their classic American musical, 
Show Boat, based on a novel by Edna Ferber. Other popular songs copy- 


ad R. Lax, and F. Smith, The Great Song Thesaurus, New York: Oxford University 
Press, 1989, page 51. 
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righted in 1927 include “Shine on Harvest Moon,” and “When You're 
Smiling, the Whole World Smiles with You.” 


Table V-12 


Examples of Music 
Entering the Public Domain in 2002 


Title 


~" 1,” From Showboat 


* laire De Lune” 
“Three Shades of Blue” 
“Shine on Harvest Moon” 
“Thinking Blues” 

“When You’re Smiling - 
The Whole World Smiles 
With You” 


“A Kiss For Cinderella” 


Composer 


Wodehouse, P.G. 
Hammerstein,O; Kern, J. 


Debussy, Claude 

Grofe, Ferde 

Norworth, J.; Bayes, N. 

Smith, Bessie 

Fisher, M; Goodwin, J., 
Shay, L 


Rodgers, R.; Hart, L. 


From “Present Arms” 


Table V-13 provides examples of books that will enter the public do- 
main in 2002. Many of the authors listed on Table V-13 remain quite well 
known today. In addition to the books listed on Table V-13, at least one ex- 
tremely popular book, F. Scott Fitzgerald’s “The Great Gatsby,” will have 
already entered the public domain by 2002. The high level of current sales 
associated with books from the 1920s is one reason why ET's estimate of the 
value of copyright extension for 1927 era works is so much higher than our 
estimate for 1917 era works. 
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Table V-13 


Examples of Books 

Entering the Public Domain in 2002 
Title Author 
Point, Counterpoint Huxley, Aldous 
Amerika Kafka, Franz 
Coming of Age in Samoa Mead, Margaret - 
The Counter Feiters Gide, Andre 
Men Without Woman Hemmingway, Ernest 
The Story of My Life Keller, Helen 
Orlando, A Biography Woolf, Virginia 
The Bridge of San Luis Rey Wilder, Thornton 


Table V-14 provides examples of contributors to some of the periodical 
magazines that will enter the public domain in 2002. Periodicals such as 
Hearst’s International Cosmopolitan were important outlets for first publi- 
cation of many 1920-era authors. 
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Table V-14 


Examples of Periodicals 

Entering the Public Domain in 2002 
Harper's Benet, Stephen Vincent 
Western Story Magazine Brand, Max 
Short Stories Magazine Haycox, Ernest 
Hearst’s International Lardner, Ring 
Cosmopolitan 
Hearst’s International Maugham, W.S. 
Cosmopolitan 
The New Yorker Parker, Dorothy 


Table V-15 lists some examples of the 1927 motion pictures that will 
enter the public domain in 2002. One of these films, Warner Bros. The Jazz 
Singer, starring Al Jolson, is widely credited as the first “Talkie” ever 
made. The latter years of silent films also produced movies of long lasting 
popularity. Buster Keaton’s The General, was filmed in 1926. Comedies 
from Max Sennett and from the Hal Roach studios, including early films by 
Laurel and Hardy and Our Gang, will also enter the public domain in this 


period. 

The advent of home video has given many of these films new value. A 
few of the major studios now maintain “Classics” divisions that specialize 
in silent and early talking films. Moreover in years subsequent to 2002 
many increasingly well known comedies will enter the public domain. The 
Marx Bros.’ Animal Crackers, for example, will enter the public domain in 
2005. The home video version of this film can be rented today in major video 
stores. 
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Table V-15 


Examples of Motion Pictures 
Entering the Public Domain in 2002 


Title Owner 
The Jazz Singer* Warner Bros. Pictures 
Ben Hur Metro-Goldwyn-Mayer 
Are Brunettes Safe? Hal Roach Studios Inc. 
The Big Parade Metro-Goldwyn-Mayer 
- (King Vidor-Prod/Dir.) 
Felix the Cat, As Romeo Sullivan, William J. 
Exploring England with Pathe Exchange Inc. 
Will Rogers 


*The first “Talkie,” starring Al Jolson and Eugenie Besserer. 


Table V-16 provides examples of dramatic compositions that will en- 
ter the public domain in 2002. A number of these works retain value today. 
As noted earlier, Showboat dates from 1927 as do The Front Page, by 
Charles MacArthur and Ben Hecht, and Royal Family, by George S. 
Kaufman and Edna Ferber. One of Eugene O’Neil’s lesser known works, 
Dynamo, will also enter the public domain in 2002. 
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Table V-16 


Examples of Dramas 
Entering the Public Domain in 2002 


Title Arthur 


Tristan and Isolt Masefield, John 


al Family Kaufman, George S.; 
ae Ferber, Edna 


Hammerstein, O.; 


Showboat 
Kern, J. 


Humperdinck, E. 
Fields, Herbert 


Hansel and Gretel 


Present Arms 


(Text only) 

The Front Page MacArthur, Charles; 
Hecht, Ben 

Dynamo O'Neill, Eugene Gladstone 


Table V-17 lists two examples of the Art, Reproductions and Print 
that will enter the public domain in 2002. Book length reproductions of peri- 
odical drawings or cartoons such as A Century of Punch Cartoons are 
fairly representative of the 1927 works that appear in this category. 
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Table V-17 


Hramples of Art, Reproductions & Prints 


Entering the Public Domain in 2002 

Title Artist 

“The American West; Beebe, Lucius; Clegg 
The Pictorial Epic of Charles 
A Continent” 

A Century of Punch Williams, R. E., ed. 
Cartoons, with Forward by ° 

Malcome Muggeridge 
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VI. MEASURING THE VALUE OF COPYRIGHTS 


A. __ Introduction 


The value of an author’s copyright depends on the total demand for 
the author’s work. Copyrights for works in high demand are worth more 
than copyrights for works in low demand. Depending on the nature of the 
underlying work, total demand may be comprised of many component 
parts. For example, the total demand for a book might be calculated by 
summing the following components: demand for hardcover versions of the 
book, demand for paperback versions, demand in foreign markets, demand 
for sales to book clubs, etc. Individual components of demand will also dif- 


fer markedly by type of work. 


Each component of total demand potentially affords the author (and 
parties with interest in a work such as the publisher), a different formula 
upon which income will be determined. For some income streams, such as 
the royalty stream from the sale of hardcover books, the author will receive 
a percentage of the price paid for each book sold. For other income sources, 
such as the income stream from licensing rights to make condensed or 
abridged versions of a work, the author may receive a fixed percentage of 
the publisher’s total receipts. An exhaustive attempt to measure the total 
value of a copyright would include an assessment of each income stream 
that can be generated from a single work. 


In order to illustrate the complexity of the multiple income streams 
that may be associated with different copyrighted works, two examples are 
provided in this section: Books and Music. These two examples comprise 
the two largest categories of titles that will enter the public domain in 1992 
and in 2002. 
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B. Copyrights and Royalties from Books 


The single most important right that an author grants to a book pub- 
lisher is the right to publish his book. During the term of the author's copy- 
right, the author may grant to the publisher the right to publish his work in 
hardcover or in paperback book form in the English language in the United 


States. 


The author may also grant to the publisher exclusive rights to pub- 
lish the work in other countries in other languages. The author may also 
grant the following additional rights to the publisher in all languages and 
in all countries: abridgement, condensation, digest, syndication and serial 
rights; book club rights and rights to publish reprint editions. A book au- 
thor may also grant to the publisher the following: the right to make me- 
chanical renditions or recordings of the book in visual or sound form; tele- 
vision, radio broadcasting, dramatic, motion picture and microform rights; 
and the rights for all other non-printed and electronically produced or re- 


produced versions. 


Royalties paid on a book can vary by author, type of book, etc. A con- 
servative, but reasonably typical royalty schedule is shown below: 


1) Royalty, to be paid on all sales of the book, less returns, in the 
United States, on the net price of the book (actual cash re- 
ceived). Royalty = 12 to 15 percent of net price. 


2) Royalty to be paid.on all sales of the book, less returns, outside 
the United States, on the net price of the book (actual cash re- 
ceived). Royalty = 6 to 7.5 percent of net price. 


3) Royalty to be paid on all book club sales. Royalty = 1/2 of royal- 
ties paid to publisher by the book club. 


4) Royalty to be paid on all foreign language editions. ss a li = 
1/2 of the royalties paid to the publisher. 


ree 
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5) Royalty to be paid on subsidiary income: 


a) Royalty to be paid from licensing of rights of abridge- 
ment, condensation, digest, syndication and anthologiz- 
ing. Royalty = 1/2 of publisher's receipts. 


b) Royalty to be paid from licensing income derived from 
making of mechanical renditions, recordings in visual- 
ized or sound form, television, radio, dramatic, motion 
Picture, microform and other non-printed and electroni- 
cally produced or reproduced form. Royalty =10 percent 
of all licensing income. 


C. Copyrights and Royalties from Music 


Writers and composers of copyrighted songs grant a number of spe- 
cific rights to music publishers. These rights generally include worldwide — 
' Yights to publish sheet music versions of the song, to publish orchestrations 
' and arrangements of the song and to include the song in the publisher’s 
song books or folio collections of songs. 


Songwriters also grant to publishers the right to license the repro- 
duction of the song by mechanical means, including tapes and records. 
These “mechanical” licenses are granted to record companies under a 
blanket license arrangement whereby all record companies pay the same 
royalty rate. The mechanical royalty rate is set by the Copyright Royalty 
Tribunal in Washington D.C.49 For many publishers, mechanical royalties 
are collected from the record companies by the Harry Fox Agency Inc., a 
subsidiary of the National Music Publishers Association Inc. (NMPA). 


Songwriters also grant publishers the right to license the song for 
use in synchronization with motion pictures and to reproduce the song by 


40 The Copyright Royalty Tribunal also sets royalty rates for public performance of 
music on jukeboxes. : 
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means of electrical transcription for broadcasting purposes. Royalties from 
synchronization and transcription licenses are individually negotiated by 
the parties and are typically collected by the Harry Fox Agency. 


The licensing of the right to “perform” songs publicly is usually han- 
dled through another blanket licensing arrangement with one of the three 
major performance rights societies in the United States. The three perfor- 
mance rights societies are: the American Society of Composers, Authors 
and Publishers (ASCAP); Broadcast Music Incorporated (BMI) and the 
much smaller Society of European Stage Authors and Composers (SESAC). 
The performance rights societies determine performance royalties based on 
the frequency of use and length of time the music is used, the estimated size 
of the listening audience and other factors such as type of music (e.g. clas- 
sical vs. popular jingles). Approximately 60 percent of performance royal- 
ties are derived from use in television, radio and films. Performance royal- 
ties are usually paid directly to both the music publisher and to the 
writer/composer. | 


While royalty rates for mechanical royalties are set by the Copyright 
Royalty Tribunal, rates for other licensed rights may vary. A reasonably 
representative set of of royalty rates is shown below: 


1) Royalty, to be paid on “piano copy” sheet sales, per copy in the 
United States on the wholesale selling price. Royalty = 10 per- 
cent of first 200,000 copies rising to 15 percent for all sales over 
500,000 copies. 


2) Royalty to be paid on all foreign piano copies. Royalty = 1/2 of 
the royalties paid to the publisher. 


3) Royalty to be paid on all orchestrations and other arrange- 
ments in the United States. Royalty = 10 percent of first 200,000 
copies rising to 15 percent for all sales over 500,000 copies. 


4) Royalty to be paid if song is included in publisher's song book 
or folio. Royalty = 10 percent of the wholesale price of the song 
book or folio to be allocated to the author based on the number of 
the author's copyrighted compositions in the song book divided 
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by the total number of copyrighted compositions in the song 
book. 


5) Royalty to be paid on all mechanical reproductions of the song 
including phonograph records, tapes and compact disks. 
Mechanical rate in effect as of January 1, 1990 is 5.7 cents or 
1.1 cents per minute of playing time or fraction thereof, 
whichever is greater. 41 Typically, songwriters receive 50 per- 
cent of the publisher’s revenue which is net of a 3 percent 
commission to the Harry Fox Agency. Royalty = 1/2 of pub- 
lisher’s receipts. 


6) . Royalty to be paid for synchronization with motion pictures and 
electrical transcription for broadcasting. Typically, songwrit- 
ers receive 50 percent of publisher’s revenue which is net of a 3 
percent commission to the Harry Fox Agency. Royalty = 1/2 of 
publisher’s receipts. 


7) Royalty to be paid for performance. Separate royalty paid di- 
rectly to publisher and to the songwriter/composer from 
ASCAP, BMI or SESAC. © 


D. _Arbitrariness of Income Designations 


As the foregoing examples make clear, copyrights produce income 
for authors (and publishers) from many sources. Contracts between au- 
thors and pu::::shers may also establish payment schedules that designate 
a number of income categories that may be derived from copyrights. These 
income categories may include: “royalties,” “licensing income,” 
“publisher's receipts from sales, less returns,” and “publisher’s receipts 
from such sales after deducting the cost of manufacturing.” The prolifera- 
tion of income designations that can be found in an author/publisher con- 


- Accordingly, the royalty for a tape that is five minutes long is 5.7 cents while the 
royalty for a tape that is five minutes, one second long is 6.6 cents. 
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tract raises a fundamental issue for purposes of this study: namely, what 
types of income will be counted for purposes of deriving the overall value of 


a copyrighted work? 


The question of royalties from foreign sales provides one example of 
the definitional issues raised. On the one hand, income from foreign sales 
of a U.S. work clearly adds to the incomes of the U.S. author’s estate and 
that of the U.S. publishing company. On the other hand, the protection af- 
forded in foreign markets does not derive from U.S. copyrights at all. 
Rather, in foreign markets, works are protected under different national 
copyright laws with potentially different terms and even different rights. 


Every nation has its own laws governing the length and scope of 
copyright protection, and these are applicable to uses of the work within . 
that nation’s borders. Thus, even under current law, the expiration or loss 
of copyright protection in the United States may still leave the work fully 
protected against unauthorized use in other countries.‘2 Disparities of this 
nature will continue to exist under a copyright extension program. Given 
these discrepancies, if one were to attempt to recoup some of the royalties 
created through copyright extension, should royalties from foreign markets 
be included or excluded? What if no copyright extension had been granted 


in foreign markets? 


A more worrisome issue relates to the designation of income between 
author and publisher. Assume that, for purposes of copyright extension, 
the government defined the “royalties” that would be subject to some man- 
ner of tax as part of the implementing regulations for this program. Would 
only author royalties be taxed? If so, publishers would reap the full windfall 
profits of copyright extension without having to return any of these funds to 
the government. Alternatively then, copyright extension would tax both au- 


thor and publisher profits. 


42 Copyright Office, Library of Congress, Circular 22, “How to Investigate the 
Copyright Status of a Work,” 1989-241-429/80,044, Washington D.C., June 1989, page 
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Under such a plan, authors and publishers would both have incen- 
tives to underreport “royalties” from works whose copyrights had been ex- 
tended. One might witness a flurry of contract renegotiations under which 
“royalties” or “licensing income” arrangements were relabeled “advisory 
fees,” or “consulting income.” While total income from a copyrighted work 
would not change, that portion of total income subject to government rev- 
enue plan might decline dramatically. 
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VII. MEASURING THE VALUE FOR COPYRIGHT EXTENSION 


This section summarizes EI]’s measurements of the value of 10-year 
copyright extensions granted through an auction program. As stated in our 
original proposal of April 12, 1991 to NEA, EI would endeavor to provide “a 
lower bound estimate of the royalty stream to be affected by copyright exten- 
sion.” In addition, we indicated that:43 . 

“Publicly available information on royalty payments from copyrighted 
works is limited. As Messrs. Siwek and Furchtgott-Roth found in 
‘Copyright Industries in the U.S. Economy,’ U.S. government statis- 
tics do not measure royalties from copyrights on an economy-wide 
basis. Information on royalties is usually proprietary and is not cen- 
trally and systematically collected by government agencies. For this 
reason, even the most ambitious effort to estimate the stream of roy- 
alty payments and additional government revenues generated by this 
plan will be somewhat impressionistic.” 


Appendix C to this report provides additional details regarding the meth- 
ods used to estimate lower-bounds of the value of copyright extension. 


On the basis of our analysis, EI estimates that gross bids of between 
$3,000,000 and $4,500,000 in 1991 dollars could be generated through an auc- 
tion of the rights to extend copyrights for 1917 works an additional 10 years. 
These estimates assume that bids would rise to no more than 90% of the 
present discounted value of the expected royalties and profits generated 
through an additional 10 years of copyright extension. Copyright extension 
for music works and for motion pictures each represent more than 30 per- 
cent of this range. Books represent less than 20 percent. 


The relatively modest revenues that would be earned through copy-- 
right extension of 1917 works would likely increase dramatically over time. 
For 1927 works, EI estimates that gross revenues of between $22,000,000 and 


43 Stephen E. Siwek and Harold W. Furchtgott-Roth, “Memorandum to National 
Endowment of the Arts, Re: Economic Analysis of Copyright Extension Plan,” 


April 12, 1991, page 5. 
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$24,000,000 in 1991 dollars could be generated through an auction of the 
rights to extend copyrights for these works an additional 10 years. Because 
these 1927 estimates are in current (1991) dollars, the actual nominal rev- 
enue generated would be considerably higher in 2002 when these rights 
would be auctioned off. Nevertheless, using the midpoints of these bid 
ranges in constant 1991 dollars, EI estimates that over the next ten years, 
the income generated by auctions of copyright extensions would increase at 
a real annual rate of approximately 20 percent per year. 


EI has not attempted to analyze precisely why the value of copy- 
righted works increases so dramatically over time. We can say that the 
value of 1927 books exceeds by a considerable margin, the value of books 
from 1917. By 1927, books represent nearly 35 percent of the total expected 
bid value. The values of motion pictures and music also increase but at a 
less rapid rate than the rate of increase expected for books. 


Beyond 1927, EI expects that the value of copyright extension will con- 
tinue to increase at a rate well in excess of the rate of inflation. As noted in © 
our discussion of 1927 motion pictures, the first talking movie, The Jazz 
Singer, will enter the public domain in 2002. In subsequent years, many 
quite valuable motion pictures will enter the public domain and thus would 


become candidates for copyright extension. 


The value of older films has been dramatically enhanced by the ad- 
vent of home video and by cable television. We note that MGM/UA’s Silent 
Classics division recently announced plans to release the following films on 
home video: Joan Crawford’s 1928 release The Dancing Daughters, Buster 
Keaton in 1929’s Spite Marriage, his final silent film, and Greta Garbo in 
The Mysterious Lady, (1928), The Single Standard (1929), and The Kiss, 
(1930). 44 These releases, each of which will be priced at $30 at home video 
outlets, provide strong evidence that the value of copyright extension bids 
would continue to grow dramatically after 1927. 


“ Spain, Tr, “Golden Silents,” The Video Monitor, Washington Post, June 20, 1991 
page . ? , ’ 
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APPENDIX A 


EXAMPLE OF COPYRIGHT RENEWAL CATALOG LISTINGS 


In this Appendix, EI includes illustrative pages from the Copyright 
Office’s 1945 copyright renewal catalogues. The songs shown on these 
Pages were registered with the Copyright Office in 1917 and they will enter 


the public domain in 1992. 


These particular pages show music renewals from 1945. EI also 
compiled and reviewed 1945 renewals for other works such as books and 
motion pictures. In addition, EI compiled and reviewed similar renewal 


lists from 1955. Copyrighted works whose copyrights were renewed in 1955 


will enter the public domain in 2002. 
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APPENDIX B 


AUCTIONING THE ELECTROMAGNETIC SPECTRUM: THE NTIA’S 
: SPECTRUM MANAGEMENT REPORT 


In this report, Economists Incorporated has suggested that NEA 
consider market-based mechanisms such as auctions, as part of its 
copyright extension program. In an auction program, bidders would 
- compete for the right to receive an additional term of copyright protection 
for a specific copyrighted work. In this appendix, EI includes, as 
background information, a relevant excerpt from the National 
Telecommunications and Information Administration’s (NTIA) recent 
report, “U.S. Spectrum Management Policy: Agenda for the Future.”! 
NTIA’s analysis of the general issue of government use of market based 
mechanisms is both timely and comprehensive. In this Appendix, EI has 
included only a single chapter from the report for use by NEA.2 
Nevertheless, we recommend that appropriate NEA officials review the 


NTIA report in its entirety as part of NEA’s overall evaluation of copyright 


extension. 


In its Report, NTIA describes two categories of transactions where 


market-based allocation methods could apply: transfers among users and 


1 U.S. Department of Commerce, National Telecommunications and Information 
Administration, “U.S. Spectrum Management Policy: An Agenda for the Future,” 
NTIA Special Publication 91-23, February 1991. (Hereafter cited as ‘NTIA Report’) 


2 NTIA Report, Chapter 4, “Alternatives for Apportioning and Valuing Spectrum.” 
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transfers from the government to users. As regards the latter of these 
categories, NTIA states,“The federal government likewise employs market 
principles in managing other natural resources (e.g. oil, mineral, timber 
and grassland resources). This approach provides an additional benefit -. 
charges from leases and auctions of rights to use these resources have 
returned substantial amounts to the Treasury. In these contexts, ordinary 
taxpayers share in the private benefits derived from the grant of an 


e ” 3 
exclusive license to use a resource for commercial purposes. 


The Report goes on to identify the theoretical advantages of market- 
based allocation methods for the electromagnetic spectrum. “A market for 
Spectrum licenses or rights,” the Report states, “if properly structured, can 
maximize both ‘allocative efficiency’ (i.e., prices bid for spectrum reflect the 
costs to society of spectrum used) and ‘distributive efficiency’ (i.e., those 


who value the spectrum the most will use it)."4 


Finally, NTIA concludes its discussion on the merits of market based 


allocation methods as follows:5 


“NTIA_ supports greater reliance on market 
principles, and in particular the use of competitive 
bidding in the government’s initial distribution of 
spectrum to users, as well as greater reliance on 
such principles in subsequent transfers among 
spectrum users. The arguments in favor of and 
against such a system have been discussed at 
length in the academic and policy literature on this 


3 NTIA Report, page 87. 
4 NTIA Report, page 98, 


5 NTIA Report, page 114. 
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subject and in the comments on the Notice. Even 
acknowledging that the present administrative 
System has some benefits, we believe that U.S. 
spectrum management can be improved 
considerably by incorporation of market-based 
Principles into the system. Indeed, based on our 
review of the debate in the literature and in the 
comments submitted in this proceeding, as well as 
our own experience in the spectrum management 
process, NTIA concludes that market mechanisms 
should be a principal component of a 
comprehensive management system for the U.S. 
spectrum resource. 


EI recommends that NEA review the details of NTIA’s inquiry into 
market-based mechanisms for spectrum management as part of NEA’s 


overall assessment of any copyright extension proposal. 
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NTIA Special Publication 91-23 


U.S. Spectrum Management Policy: 
An Agenda for the Future 


oe 
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U.S. DEPARTMENT OF COMMERCE 
Robert A. Mosbacher, Secretary 


Janice Obuchowski, Assistant Secretary 

for Communications and Information, and 
Administrator, National Telecommunications 
and Information Administration 


February 1991 


CHAPTER 4 
ALTERNATIVES FOR APPORTIONING AND VALUING SPECTRUM 


A. — Altemative Spectrum Management Approaches 


Long-term solutions to the problems of “spectrum shortages” in many bands, inefficient 
spectrum use, and impediments to innovation in spectrum-related technologies may require a 
redefinition of the legal and regulatory concepts underlying domestic spectrum management. 
‘Thus far we have suggested improvements in the regulatory framework for spectrum 
management and in the block allocation system. Further improvements may best be realized 
by adoption of.alternative strategies to permit more explicit use of economic incentives as a tool 


for spectrum management. 


Ev trum management system must apportion spectrum among competing and 
often incompatible uses and users.” ‘To prevent harmful interference, most spectrum users 
must be separated by frequency, distance, or time. Without proper separation, spectrum use 
becomes impossible, as incompatible transmissions drown each other out - such as happened 
during the chaotic “radio wars" of the 1920s. With the necessary separations in place, 
however, there may be a limit, given current technology, on the number of spectrum users 
that can operate in a frequency range. 


Whether there is in fact a “spectrum shortage” is the subject of continual debate. On 
the one hand, most usable spectrum has been allocated to services and assigned to particular 
users. Motorola says that “a crisis is at hand" and states that spectrum is needed for the 
“cataclysmic economic struggle" in which the U.S. is currently engaged with other countries. 
At the same time, actual usage in some bands may be low, and some uses may not be 
economically efficient. Accordingly, some observers argue that perceived spectrum scarcity is 
eek rs more of current inefficient spectrum management policies than of any technologically- 

ortage. 


_ There have been efforts to increase the usefulness of the spectrum solely through 
manipulation of the management system for example, the creation of a reserve of spectrum 
for land-mobile services 3 pomanly from UHF broadcast spectrum, which provided most of the 
Spectrum now used by cellular radio. This reallocation took place under unique circumstances. 
The UHF band was not widely assigned in 1968 when the reallocation was made, and there 


—— 
279/ The term “apportion” encompasses both the process by which competing and often 
incompatible services are accommodated in the spectrum resource, as well as the process that 
determines access for individual users. As such the term includes the fundamental spectrum 


management functions of “allocation” and "assignment." 


280/ Motorola Comments at 15, 3. Motorola urges NTIA to abandon its spectrum stud 
and instead search for federal government spectrum to be transferred to the private sector. ? 
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were few incumbents affected by the change. Other, more recent reallocation efforts have met 
considerable opposition," although the Chairman of the FCC has recently announced plans to 
initiate an examination of spectrum use in ranges or bands that appear feasible for new radio- 
based technologies, with the ultimate goal of creating a new spectrum reserve for emerging 
technologies. 


Forced reallocations of spectrum from one service to another can be successful if 
spectrum managers are able to judge correctly the relative values of services, both currently 
and in the foreseeable future. However, such judgments can be extremely difficult, requiring 
spectrum managers to gather and accurately evaluate substantial amounts of information about 
technological and marketplace developments (which often must be obtained from sources with 
vested interests in the decisions). Moreover, this process necessarily relies on the expertise of 
those making the reallocations, which, even if substantial, may not be foolproof. Such an 
approach also may infringe on the operations of incumbent spectrum users, who find themselves 
pitted against potential users in contests that some liken to "range wars." Thus, even if 
spectrum managers are able to design a reallocation plan that is economically efficient, its 
effects on current users may raise equity concerns and almost certainly will raise politi 
concerns that can make the actual implementation of the plan extremely difficult. 


NTIA believes that, for most purposes, a spectrum management system that provides 
users with both incentives and opportunities to use spectrum in wars are economically 
efficient’ will produce greater benefits for society than a centrally planned, highly regulatory 
system that attempts a “top down" approach to managing spectrum use. As AT&T states, “[a] 
multiplicity of human judgments, sharpened and focused by economic interest, can do a better 
job of serving the public good than even the best-willed central planners. “= _ The reforms of 
the block allocation system proposed in Chapter 3 would go far toward meeting that goal, by 


281/ For example, amateur users strongly opposed the reallocation of spectrum in the 220- 
222 MHz band from the amateur radio service to the land mobile service. 

ission’ i i and, Notice of Proposed 
Rulemaking, 2 FCC Red 798 (1987). For opposing perspectives on this issue, compare ARRL 
Comments at 8, with UPS Comments at 3-4. See also Airwave Wars, supra note 6, at 48 
(describing the proposed alternative use and the ARRL’s opposition). 


282/ Remarks of Alfred C. Sikes, Chairman, Federal Communications Commission, Before 
the Practising Law Institute, mimeo at 5-6 (Washington, D.C., Dec. 6, 1990) supra note 7. 


acquire the land of others (legally, or ; 
efficient, IMM laments that "the focus of the [current] policy debate appears to be more 


Spectrum, iie., reallocation from government to the private sector.” Id. at 12 [emphasis in 
original). J. Taylor, Dividi 
24 (alse fone donner and “slash and burn” analogies). (Taylor authored the IMM 
Comments.) 


284/ In this chapter we discuss 
Chapter 5 we discuss engineering 


285/ AT&T Reply at 5-6. 


the economic aspects of efficiency. See infra note 334. In 
aspects of efficiency, which we call “spectrum efficiency.* 
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APPENDIX C 


MEASURING THE VALUE OF COPYRIGHT EXTENSION 


A. Introduction 
As per cooperative agreement NEA DCA 91-18, Economists 
Incorporated contracted to provide “a lower bound estimate of the royalty 
stream to be affected by copyright extension.” In EI’s original proposal of 
April 12, 1991, we also indicated that: 1 
“Publicly available information on royalty payments from copy- 
righted works is limited. As Messrs. Siwek and Furchtgott- 
Roth found in ‘Copyright Industries in the U.S. Economy,’ U.S. 
government statistics do not measure royalties from copyrights 
on an economy-wide basis. Information on royalties is usually 
proprietary and is not centrally and systematically collected by 
government agencies. For this reason, even the most ambitious 


effort to estimate the stream of royalty payments and additional 
government revenues generated by this plan will be somewhat 


impressionistic.” 

The reader should be mindful of this caveat when considering the es- 
timates described in this Appendix. Copyright royalty streams for specific 
works are viewed as quite sensitive information by copyright owners and 
publishers alike. The extent to which owners and publishers were willing 
even to discuss such information varied by publisher and by type of work. 
NEA’s status as an agency of the federal government was also cited by cer- 
tain publishers as of particular concern. 


Accordingly, in its publisher contacts, EI needed to provide repeated 


assurances that the royalty information given to us would remain confiden- 


1 Stephen E. Siwek and Harold W. Furchtgott-Roth, “Memorandum to National 
Endowment of the Arts, Re: Economic Analysis of Copyright Extension Plan,” 


April 12, 1991, page 5. 
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tial. A necessary pre-condition demanded by some of the first publishers 
contacted was that EI not reveal royalty payments that were specific to indi- « 
vidual works. Subsequently, EI adopted this precondition as a general pol- 
icy to be offered to all publishers contacted during the course of this study, 
ETs research assistants, who did much of the telephone polling of publish- 
ers, were instructed to state that specific royalty payments would remain 
confidential. Even this offer was not enough in many cases and royalty data 
for certain works simply could not be obtained. Nevertheless, EI did obtain 
specific royalty payments for works in both the 1917 and 1927 samples and 
these data have been used in the development of the estimates described 


here. 


B. Identifying Works of Value : 
As described in the body of this report, El’s analysis focused largely 


on works from two periods: works from 1917 and works from 1927. Works 
from 1917 will enter the public domain in 1992 whereas works from 1927 
will enter the public domain in the year 2002. 


EI obtained detailed listings of the copyrights from each period that 
had been renewed by the copyright holder at the expiration of the initial 
term of copyright protection. EI’s emphasis on copyright renewals dramat- 
ically reduced the total number of works to be studied. For copyrighted 
works from 1917, copyright protection was renewed for only 12,776 of the 
112,561 works in 1945. For copyrighted works from 1927, copyright protec- 
tion was renewed for only 12,835 of 186,856 works in 1955. EI’s focus on 
copyright renewals also served to eliminate older works that cannot benefit 
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from copyright extension since works not renewed at the close of their first 


term are already in the public domain. 2 ‘ 


Not all copyrighted works from 1917 or from 1927 have value today 
even if the copyrights for these works had been renewed in the appropriate 
year. EI believes that, as a matter of corporate policy, certain publishers 
simple renew copyrights for all works whose initial term of protection is 
expiring. In addition, many works that may have had value at the end of 
their first term of protection may no longer be in demand today. For works 
from 1917, renewal would have occurred in 1945, some 47 years ago. 
Obviously, demand for certain works will have declined over so many years. 


EI used a variety of methods to identify works from the catalogues of 
copyright renewals that appear to have maintained value today. For certain 
categories of works, this process was fairly straightforward. For other cate- 
gories, our procedures were more judgmental. Nevertheless, on balance, 
EI observed a certain degree of corroboration as to the approximate portion 


of renewed works that maintained some economic value today. 


In the case of books, EI used “Books in Print,” a publication by the 
R.R. Bowker Co.3 By cross referencing book titles from the copyright re- 
newal lists with titles appearing in “Books in Print,” EI was able to elimi- 
nate all books whose copyrights had been renewed that are no longer in 
print today. This procedure is conservative in that it assumes that all books 
2 EI is aware that Sen. Dennis DeConcini (D-Ariz.), chairman of the Senate 
Judiciary Subcommittee on Patents, Copyrights and Trademarks, recently 
introduced S. 756, which would eliminate the renewal provision for pre-1978 works 


and establish automatic renewal. Our information is that this proposal will not 
affect works that have already entered the public domain as a result of the copyright 


owners failure to renew. 
3 R.R. Bowker & Co., “Books in Print,” “Authors 1990-91,” New York, N.Y. 
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out of print today would have no value even if the copyright that underlies 
the book were to be extended. To the extent that out of print books do retain : 
value, the estimates of value provided in this Appendix will be understated, 


EI observed that less than 50 of the 1,893 books from 1917 whose copy. 
rights had been renewed in 1945 remain in print today. For books from 1927, 
only 82 still remain in print. The low percentage of books from both yearg 
that remain in print today (approximately 3 percent in both cases) is one 
reason why the revenue to be derived from a copyright extension plan wil! 
be less than what might have been expected. 


For other media, no single source quite like Books in Print was avail- : 
able. Yet generally similar conclusions can be derived from a wide variety : 
of other sources including the publishers themselves. For works of popular 
music, EI reviewed such reference Sources as “The Great Songs 
Thesaurus,” to identify all noteworthy popular sorige from 1917 and 1927. 4 
Information on classical music arrangements that retained value were ob- 


tained from music publishers that specialize in these works. 


EI also conducted computer searches of public information on sales 
and acquisitions of music publishing companies and of film libraries. 
Information from these sources was generally consistent with our findings 
on books. For one example, in late 1988, the world’s largest music pub- 
lisher, the Warner Chappell division of Warner Communications, acquired 


4 Lax, R. and 5mith, F., “The Great Song Thesaurus,” New York, Oxford University 
Press, 1989. 
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Birch Tree Group Ltd., owner of the song “Happy Birthday”. 5 Birch Tree 
reportedly also owned the rights to some 50,000 song titles of which only 
1,700 produced royalties in 1988. 


In the course of preparing estimates as to the proportion of renewed 
works that retain value, EI researchers also contacted publishers of dra- 
matic compositions and major movie studios. From these sources, details 
specific to the category of works under investigation were developed that 
would aid in the process of eliminating copyrighted works that have no 
value today. From one studio for example, EI learned that the vast majority 
of that studio’s silent films were considered to have no market value and 
that these films were typically loaned to film festivals without charge. EI 
also discovered that a number of these films were made on nitrate film and 


are literally ticking time bombs. 


C. Calculating Values of Individual Works 

Once EI had identified copyrighted works that were most likely to re- 
tain economic value today, El’s research assistants sought to obtain finan- 
cial data about such works from publishers and from other sources such as 
law firms, author estates and rights collection agencies. EI’s researchers 
requested actual sales trends and actual royalty payments for specific 
works. For 1927 works, EI also sought to obtain projections of likely unit 
sales that would take place over the next ten years. Our basic goal in all 


5  - The trade press reported that “Happy Birthday” is one of the three most popular 
songs in the English language and that it generates annual royalties of $1,000,000 
per year. Happy Birthday is clearly atypical however, since in a single year, the 
song was used in the films “10,” “The Great Santini,” “Oh God” and “Fame,” and 
in the Broadway Play “The Gin Game.” 
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cases was to obtain annual royalties for individual works or related data 
that could be used to estimate annual royalties.® 


It was sometimes the case that royalties associated with works other 
than the works that were specifically requested were provided. For exam- 
ple, we obtained estimates of the extraordinary royalty payments associated 
with F. Scott Fitzgerald’s The Great Gatsby even though this work was 
published in 1925 rather than 1927. Because The Great Gatsby will enter 
the public domain in 2000 rather than 2002, it was not used in our estimated 
value calculation for the year 2002. However, if The Great Gatsby had been 
added to these works, the overall value of copyright extension of works from 
1927 would have been between 7 and 15% greater than the value we report. 


In addition to royalty data, EI aii sought information on the level of 
publisher profits associated with a specific work. EI has chosen to deter- 
mine the value of copyright extension for specific works by capitalizing the 
sum of royalty payments and publisher profits. Since both authors and pub- 
lishers derive income from copyrights, their combined income stream rep- 
resents the appropriate profit base upon which bids for the right to extend 
copyright terms would be estimated by the bidders themselves. Where pub- 
lisher profit data were unavailable, royalty payments were "grossed-up* to 
determine a hypothetical level of publisher profits that could be associated 


with a given »srk. 


For all individual works where we obtained useable data, EI esti- 
mated the value that the combined author/publisher entity would bid for the 


. For certain works, royalties could be estimated as a ; 
retail price of the work multiplied by the number of units oat of the discounted 
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right to receive an additional ten years of copyright protection. Essentially, 
this bid would be something less than the discounted present value of the , 
sum of the annual royalties and the annual publisher profits that would be 
derived from an individual work over a ten year period. The bid would be 
something less than the full discounted present value of this profit stream 
since certain additional costs associated with preparing bids would also be 
faced by the bidders. To recognized these bidding and transaction costs, EI 
calculated bids at 90% of the discounted present value of the royalty and 


profit stream. 


EI calculated bids assuming a ten year copyright extension plan. We 
also assumed a 15% discount rate for these income streams. Our assump- 
tions of ten year copyright extension and a 15% discount rate mean that we 
would expect bids that are 90% of a value that is approximately 5 times the 


annual royalties and profits associated with a given work. 7 


: D. From Individual Values to Total Bid Revenue 

Based on the foregoing considerations, EI determined 1) the overall 
number of copyrights within each major category that retain value today 
and 2) individual bid values for selected works within these categories. The 
final step was to determine how the works where EI had determined pre- 
cise values should be used to derive an overall estimate of the revenue that 
would be bid for the right to extend the copyrights on all works that other- 
wise would enter the public domain in 1992 and 2002. 


7 The bid is actually 90% of a value that is 5.018 times the annual 
stream associated with an individual work. royalty and profit 
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Here, as in other aspects of this study, the quality of the data varied by 
category of work. For certain categories, a sufficiently large number of val- 
ues were determined such that the average value of the sampled works 
could be used to approximate the average value of the overall category. In 
other categories, judgmental assumptions as to the distribution of works 
within the category had to be made. To some extent, these judgements were 
enlightened by discussions with publishers and by industry estimates of 
product distribution by sales level. Nevertheless, some uncertainty neces- 
sarily remained. For this reason, EI consistently employed conservative as- 
sumptions in those categories where we faced the greatest uncertainty as to 
the distribution of works. 


As a result of this procedure, we are comfortable that our projections 
are “lower bound estimates” of the overall revenues that can be produced 
through a copyright extension plan. However, we are less comfortable that 
the distribution of bid revenue by category is completely consistent. Given 
the degree to which the quality of information differed by category, we were 
more conservative in some categories than in others. Nevertheless, we are 
confident that these estimates, in aggregate, capture the lower bound of 
value that can be generated by copyright extension. 


E. Summary of Estimates 
On the basis of our analysis, EI estimates that gross revenues of be- 


tween $3,000,000 and $4,500,000 in 1991 dollars could be generated through 
an auction of the rights to extend copyrights for 1917 works an additional 10 
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years. Copyright extension for music works and for motion Pictares each - 
represent more than 30 percent of this range. Books represent less than 20 - 


percent. 


The relatively modest revenues that would be earned through copy- 
right extension of 1917 works would likely increase dramatically over time. 
For 1927 works, EI estimates that gross revenues of between $22,000,000 and 
$24,000,000 in 1991 dollars could be generated through an auction of the 
rights to extend copyrights for these works an additional 10 years. Because 
eae 1927 estimates are in current (1991) dollars, the actual nominal rev- 
enue generated would be considerably higher in 2002 when these rights 
would be auctioned off. Nevertheless, using the midpoints of these revenue 
ranges in constant 1991 dollars, EI estimates that the value of copyright ex- 
tension would increase at a real annual rate of 19.9 percent per year. 


EI has not attempted to analyze precisely why the value of copy- 
righted works increases so dramatically over time. We can say that the 
value of 1927 books exceeds by a considerable margin, the value of books 
from 1917. By 1927, books represent nearly 35 percent of the total expected 
bid value. The values of motion pictures and music also increase but at a 


less rapid rate than the rate of increase expected for books. 


Beyond 1927, EI expects that the value of copyright extension will con- 
tinue to increase at a rate well in excess of the rate of inflation. As noted in 
our discussion of 1927 motion pictures, the first talking movie, The Jazz 
Singer, will enter the public domain in 2002. In subsequent years, many 
quite valuable motion pictures will enter the public domain and thus would 
become candidates for copyright extension. 
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The value of older films has been dramatically enhanced by the ad- 
vent of home video and by cable television. We note that MGM/UA’s Silent 
Classics division recently announced plans to release the following films on 
home video: Joan Crawford’s 1928 release The Dancing Daughters, Buster 
Keaton in 1929’s Spite Marriage, his final silent film, and Greta Garbo in 
The Mysterious Lady, (1928), The Single Standard (1929), and The Kiss, 
(1930). 8 These releases, each of which will be priced at $30.at home video 
outlets, provide strong evidence that the value of copyright extension bids 
would continue to grow dramatically after 1927. 


a 
8 ‘ 
ee ay “Golden Silents,” The Video Monitor, Washington Post, June 20, 1991, 
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